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CHAPTER 809

RULES OF APPELLA TE PROCEDURE

SUBCHAPTERI CH. 799 TRAFFIC REGULATION,
DEFINITIONS MUNICIPAL ORDINANCE VIOLATION, AND
809.01 Rule (Definitions). PARENTAL CONSENT TO ABORTION CASES
SUBCHAPTER Il 809.40 Rule(Appeals in termination of parental rights, €89, traffic regulation,
CIVIL APPEAL PROCEDURE IN COUR OF APPEALS municipalordinance violation, and parental consent to abortion cases).
809.10 Rule (Initiating the appeal). 809.41 Rule (Motion for 3—judge panel or hearing in county of origin).
809.103 Appeals in proceedings related to prisoners. 809.42 Rule (Waiver of oral agument).
809.105 Appealsin proceedings related to parental consent prior to performance&9.43 Rule (Number of briefs).
abortion. ) o ) SUBCHAPTER V
809.107 Appealsin proceedings related to termination of parental rights. DISCRETIONARY JURISDICTION PROCEDURE IN COUROF APPEALS

809.11 Rule (Items to be filed and forwarded).
809.12 Rule (Motion for relief pending appeal).
809.13 Rule (Intervention).

809.50 Rule (Appeal from judgment or order not appealable as of right).
809.51 Rule(Supervisory writand original jurisdiction to issue prerogative writ).

809.14 Rule (Motions). 809.52 Rule(Temporary relief).
809.15 Rule (Record on appeal). SUBCHAPTER VI
809.17 Rule (Expedited appeals program, voluntary alternative dispute resolution APPELLATE PROCEDURE IN SUPREME COUR
andpresubmission conference). 809.60 Rule (Petition to bypass).
809.18 Rule (\Wbluntary dismissal). 809.61 Rule (Bypass by certification of court of appeals or upon motion of
809.19 Rule (Briefs and appendix). supremecourt).
809.20 Rule (Assignment and advancement of cases). 809.62 Rule (Petition for review).
809.21 Rule (Summary disposition). 809.63 Rule (Procedure in supreme court).
809.22 Rule (Oral agument). 809.64 Rule (Reconsideration).
809.23 Rule (Publlcat_lon of_ opinions). SUBCHAPTER VI
ggg'gg Eﬂ:g Egggf:;mggg;‘)' ORIGINAL JURISDICTION PROCEDURE
809.26 Rule (Remittitur). » IN SUPREME COUR
SUBCHAPTER III 809.70 Rule (Orlglna] act|on)_.
APPEAL PROCEDURE IN COUROF APPEALS 809.71  Rule (Supervisory writ).
IN S.971.17PROCEEDINGS AND IN CRIMINAL SUBCHAPTER VIII
AND CH. 48, 51, 55, 938 AND 980 CASES MISCELLANEOUS PROCEDURES IN COUROF APPEALS AND
809.30 Rule(Appeals in s971.17proceedings and in criminal, ¢#8,51, 55,938 SUPREME COUR
and980 cases). 809.80 Rule (Filing and service of papers).
809.31 Rule (Release on bond pending seeking postconviction relief). 809.81 Rule (Form of papers).
809.32 Rule (No merit reports). 809.82 Rule (Computation and enfggment of time).
SUBCHAPTER IV 809.83 Rule (Penalties for delay or noncompliance with rules).
APPEAL PROCEDURE IN COUROF APPEALS 809.84 Rule (Applicability of rules of civil procedure).
IN TERMINATION OF FARENTAL RIGHTS, 809.85 Rule (Counsel to continue).
SUBCHAPTERI determinedby using a line composed of a repeating string of low
ercasecharacters in alphabetical order
DEFINITIONS (12) “Word” means a group consisting of aremore alpha
beticalcharacters with a space or punctuation mark precedicig
809.01 Rule (Definitions). In this chapter: succeedinghe group.

(1) “Appeal” means a review in an appellate court by appealHistory: Sup. Ct. Order83 Ws. 2d xiii (1978);1977 c. 449Sup. Ct. Order No.
or writ of error authorized by law of a judgmentorder of a cir 93720 179 Ws. 2d xxv; Sup. Ct. Order N6O-02 2001 W1 39, 242 W4, 2d xoxvil
cuit court Judicial Council Committee’s Note, 1978The definitions reflect some of the
' . . changesncorporated into the rules. The term “appeal” applies both to an appeal
(2) “Appellant” means a person who filesatice of appeal. authorizedby statute and the writ of error guaranteed by Section 21 of Article | of the

“ A » : : onstitution.The objective of these rules is to provide the sproeedure for appeals
(3) “Co-appellant’means a person who files a notice 0ilzndwrits of error Historically the review authorized bywarit of error was limited

appealin an action or proceeding in which a notice of appeal h@Sjuestions of laywhile both the law and the facts couldregiewed on appeal.
previouslybeen filedby another person and whose interests areeWisconsin Supreme Court does not distinguish betitsgrower in appeals and
not adverse to that person. in writs of error Although under the former procedure appeals were normally used
“ ” . in civil cases and writs of error in criminal cases, the onfeidihces between them
(4) “Court” means the court aippeals oiif the appeal or other werein nomenclature and method of initiating the review process. There is no reason
proceedings in the supreme court, the supreme court. to retain the formalistic diérences between them.

u _ : : .~ Thedefinitions of the parties to the appeal are intended to clihadermer stat
(5) Cross appellant’means a respondent who files a nOtlcﬁ[e,section 817.10, under whithe party first appealing was the appellant, and all

Qf cross—appeal or a respondent who files a statement of objR&erparties were respondents. This often resulted in a party with interests identical
tionsunder s808.075 (8) to the appellant being labeled a respondenhtle two parties opposed to each other

u " f ; ereboth labeled respondents. Under this section the party first appeatieg is
(5d) “Monospacedont” means a font in which each Chau‘a(:tegppelIant,parties appealing frorthe same judgment or order not opposed to the

usesan equal amount of horizontal space. appellantare co—appellants, and parties adverse to the appellant or co-appellant are

(59) “Proportionalfont” means a font in which the horizontalrespondentsThe terms “plaintifin error” and “defendant in error” previously used
spaceused by a character varies in connection with writs of error are no longer used. [Re Ordiectefe July 1, 1978]

Understandinghe New Rulesf Appellate Procedure. StephensisWaw July
(6) “Respondent'meansa person adverse to the appellant co01.

co-appellant.
(8) “Serif font” means a font that has short ornaments or bars
at the upper and lower ends of the main strokes of the characters. SUBCHAPTERII
(8m) “Sixty characters per full line” means the length of a
nonindentedine of 13 point proportional serif font characters CIVIL APPEAL PROCEDURE IN COUR OF APPEALS
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809.10 Rule (Initiating the appeal). (1) NoTiCEOFAPPEAL. respondentmade in the action oproceeding not previously
(a) Filing. A person shall initiatan appeal by filing a notice of appealedand ruled upon.
appealwith the clerk of the circuit court in which the judgment o(rlggit)o?gglsupé gc(;. %geé&% \/\(1:5t %d Jiih(zlgg\?); ggp._ C(t.l ébsrsd);elscm Wéi Zg éi

; C. . up. Ct. Orde is. Xix ; Sup. Ct. Order
orderappealed from was entered. _ 131Wis. 2d xv (1986)1987 a. 403Sup. Ct. Order 61 Ws. 2d xiii (1991); SupCt.
(b) Content. The notice of appeal shall include all of the folOrderNo.93-19 179 Ws. 2d xxiii; Sup. Ct. Order N@0-02 2001 WI 39, 242 \ig.

Iowing' 2d xxvii; Sup. Ct. Order No02-01, 2002 WI 120, 255 V. 2d xiii; 2005 a. 434
) Cross—reference: See also §/67.217 (2for appeals involving child support and
1. The case name and number maintenance.

i i i i I Court of Appeals Note, 1986Sub. (1) (a) is amended to require appellants to file
2. An identification of the judgment or order from whitte cketing statement in the court of appeals on a form prescribed by the court at the

- . . ad
person filing the notice intends to appeal and the date on WthEh‘lg the notice of appeal is filed in the trial court. The docketing statement will pro
wasentered. vide the court withinformation for its expedited appeals program pursuant to s.
. . 809.17and the rules and procedures set forth in Section VII, Expedited Appeals, of

3. A statement of whether the appeal arises in one of the tyB@<ourt of Appeals Internal Operating Procedures (amended Mart8ss).

of cases specified in $52.31 (2) Docketingstatement formare available in the fi€es of clerks of the circuit courts.
f wheth h i b . f I[]Re Order efective January 1, 1987]
4. A statement of whether the appeal is to be given preference,giciai council Committee's Note, 1978Sub. (1) (a) establishes the samme
in the circuit court or court of appeals pursuant to statute. cedurefor initiating a review by the Court of Appeals whether it bestagutory
. appealor constitutional writ of error Both are begun by filing a notice of appeal in

5. If the_appeal is under 809._300!’809.32 a Stat_eme_nt of the thetrial court. The prior procedure under which a person could obtain a writ of error

dateof service of the last transcript or copy of the circuit court casem the Supreme Court and then file it in the trial court at his leisure is eliminated.

recordif no postconviction motion is filed, the date of the ordgl s important to fecognize that the ridbseek review by writ of error as established
decidingpostconviction motions, or the date of any other NOtiC&Rformwith that for fling an appeal. g e eview s made
of-appealdeadline that was established by the court of appealsThesecond sentence of sub. (1) (b) is designed to change the law as declared in
. . formers. 817.1 (4), and the decisions of the Supreme Court interpreting former s.
6'_ lf_ counsel is appointed under &7, a copy of the order 269.59(1), under which the Supreme Court was vested with subject matter jurisdic
appointing counsel. tion when an appealable order warstered. Under former s. 817.), the notice
: ; ; - Of appealas necessary only to confer personal jurisdiction which could have been
(C) Coples of the noticeAt the same time that the person_ fIIe§/aived.The court often had to decide whether the respondent by some conduct, such
the notice of appeal, theerson shall send a copy of the notice afssigning a stipulation or receiving a brief, had waived any objection to personal
appealto the clerk of the court of appeals. jurisdiction. The result was that a judgment of a trial court isadhsin was never
. gompletelyﬁnal because even after the expiration of the time for an appeal a party
(d) Docketing statementThe person shall send the court otouldstill appeal, and if the respondéaiied to object or take some step that could
iai i econsidered as participating in the appeal prior to objecting, the Supremev@surt
appealsan original andbne copy of a completed docketing state? particip: ppeal p p

menton a form prescribed by the court of appeals. The docketg} &;l;eyvs'g,g“;?,é“ﬂn%rgtegfhgrhgaiggf"’” conformisgensin practice to that in the

statemenshall accompany the court of appeals’ copy of the noticesub.(2) (a) provides thatppellants whose interests are substantially identical may

eedointly or separately See Rule 3 (b), Federal RulefsAppellate Procedure
of appeal. The person shall send a copy of the Completed dod AP). If they do not wish to proceed jointlgr their interests are not the same, or

ing statement to the cher_ partieshe appeal. Docketing state j they are challenging from the same judgment or ottter subsequent appeal
mentsneed not be filed in appeals brought unde8G9.105 shouldbe docketed with the first appeal, but the seqmgon appealing has the same

809.107809.32 0r974.06 (7) in cases under cRA80, or in cases proceduralights, such as filing of briefs, as the first appellant. The respondent has
) . : paratdoriefing rights as to each appellant and co—appellant filing a separate brief.

. A . ! e
in which a party represents himself or herself. DOCke“ng'Stafﬁs anticipated under this section that all appeals arising out of the same case filed
mentsneed not be filed in appeals brought unde809.300r  within the same appeal period will be considered in a single appeal and not be treated

i icqj i iasseparate cases in the Court of Appeals.
974.05 or by the state or defendant in permissive appeals Ir"CmﬁiSub. (2) (b). The respondent who desires to challenge a judgment or order must

nal cases pursuant to&09.5Q except that docketing statementsiie a notice of cross-appeal. Notices of review are abolished. Under former s.

shall be filed in cases arising under a#3.51, 55, or 938 817.12,it was very dificult to ascertain when a noticé review or cross—appeal was
- . . ... ._appropriate. Requiring a notice of cross—appeaich instance eliminates this eon
(e) Time for filing. The notice of appeal must be filed withingygion. The respondent is given a minimum of 30 days after the fiirige notice

thetime specified by law The filing of a timely notice of appeal of appeal to determine whether to file a cross-appeal. As was the castormeer

is necessary to give the court jurisdiction over the appeal s. 817.12, a respondent loses the right to cross—appeal if the cross—appeal is not filed
: within the specified time.

(f) Error in content nojurisdictional defect.An inconsequen Sub.(3). Appeals from judgments or orders in separate cases in the trial court are

i i i i inriedicti ocketedasseparate appeals in the Court of Appeals. If appropriate, these cases can
tial error in the conterdf the notice of appeal Is nota JIJrISdICtI()nageconsolidated after docketing by order of the Court of Appeals. Rule 3 (b), FRAP

defect. Sub.(4). The provision of former s. 817.34 that an appeal from a final judgment

i — bringsbefore the court for review all of the prior orders entered in the case is-contin
(2) MULTIPLE APPEALS. (a) Joint and co appealslf 2 or more ued. This does not applyoweverto any prior final order or judgment which could

personsare eaCh entitled to appeal from the same jngment vebeen appealed as of right under s. 808.03 (1). Thutganent dismissing a
orderentered in the same action or proceeding in the trial court aadefendanirom a case must be appealed immediataty cannot be reviewed when

their interests are such as to make joinder practicable they Hlgmentis rendered on the plairfti§ claim against the other defendaritonfinal
i ordersand judgments that are appealed and ruled upon by the Court of Appeals are,

file a joint notice of appeéﬂ or maafter filing separate nOtice_S Of of course, not subject farther review upon appeal of the final judgment. This sec
appeal proceed as a single appellatitthe persons do not file a tionis also limited to those orders made in favor of the named respondpreseat

joint appealor elect to proceed as a single appellant, or if thehe possibility of the court reviewing an order in favor of a person not a party to the
. L . . ’ al.

interestsaresuch as to make joinder impracticable, they shail pro s changds made in prior law in that an interlocutory judgment, Rule 806.01 (2),
ceedas appellant ando—appellant, with each co—appellant tavhich previously must have been appealed within the statutory period from the entry

H i ; e interlocutory judgment, Richter Standard Manufacturingo.,224 Ws. 121,
havethe same procedural nghts and Ob“gatlons as the appell@fﬁ?N_W 14 (1937), is now reviewable by the Court of Appeals upon an appeal of

(b) Cross—appeal A respondent who seeks a modification othe final judgment.” The objective is to have only one appeal in each case, absent

the judgment or order appealed from or of another judgment gﬁgsgﬁgi)’c[“R”;Sg’(‘j‘éﬁségSii\c’z ‘3"3;"13“1%738’] appeal from a nonfinal order under s.

orderentered in th? Same a_Ction or proceEding Sitealh nOtiC_:(_'-,‘ Judicial Council Committee’s Note, 1981To facilitatethe eficient administra
of cross—appeal within theeriod established by law for the filing tion of appeals by the court of appeals, sub. (lis(@nended to require that the notice

; qH i appeal state whether the appeal is in one of the types of cases specified in s. 752.31
of a notice of appeal, or 30 days after the filing of a notice *Re Order déctive Jan. 1. 1082]

appeal,_vvhig:hever is later A cross—appelle_int has the same rightS jygicial Council Note, 2001 Former sub. (1) (a) has been repealed and recreated
andobligations as an appellant under this chapter assubs. (1) (a) to (d). Subsection 1 (d) clarifies when a docketing statement must be

filed. Former sub. (1) (f)as been repealed and recreated as sub. (1) (e). Subsection
(3) CONSOLIDATEDAPPEALSIN SEPARATECASES. The courmay (1) () codifies existing law SeeNorthridge Bank vCommunity Eye CarCtr, 94

consolidateseparate appeals in separate actions or proceeding®iin2d 201 203,287 N.W2d 810 811 (1980);Carrington v St. Paul Fie & Marine

i i i i i Ins. Co, 169 Ws. 2d 21, 217 n.2485N.W.2d 267 269 n.2 (1992). Please see s.
thetrial court upon its own motion, motion of a pauy stipula 809.32for special requirements for a Notice of Appeal in a No—Merit Regppeal.

tion of the parties. [Re Order No. 00-02 &ctive July 1, 2001]
(4) MatTERSREVIEWABLE. An appeal from a final judgment or 02,”5"5%?' %Qunccglz(')“oolt?}v ?0302} See a%g/gilategoghiggis in&%a.go éﬁ%ka”d
final order brings before the court all prior nonfinal judgmentﬁé (3). Prior t 9 effective .5 809.10 (1) provided thlatket

. g statements were not required in “criminal cases or in cases in which a party
orders and rulings adverse to the appellant and favorable to dfi@argro se.” States appeals in criminal cases were inadvertently omitted from
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thelist of statutory references that replaced “criminal cases” in the prior statute. Sub (d) There is no ground upon which relief may be granted.

section(1) (d) is amended to clariffhat docketing statements are not required in . . . . -

state'sappeals in criminal cases. The amendment also clarifies that docketing state (3) A prisoner is not relieved from paying the full filing fee

mentsare not required in permissive appeals in crimaaaes, but are required in relatedto an appeal or supervisory writ proceeding if the appellate

otherpermissive appeals. [Re Order No. 02-Geatfve January 1, 2003] ourtdismisses the appeal or supervisory writ proceedingrfer
Whenan appeal is pending, matters not directly concerned with the appeal g‘ft h listed i

relatedto the case are still properly within the trial caujtirisdiction. In Matter of t. e reasons listed in sui).

TrustEstate of Schaefed1 Ws. 2d 360283 N.W2d 410(Ct. App. 1979). History: 1997 a. 133Sup. Ct. Order Ndd3-06A 2005 WI 86, 280 \i§. 2d xiii;
Thefiling date stamped on the notice of appeal is not conclusive as to the daté@kla. 2

filing. Boston Old Colony Insurance Co.lrternational Rectifier Cor@1 Wis. 2d

813 284 N.W2d 93(1979). 809.105 Appeals in proceedings related to parental

A respondent wasllowed to challenge a trial court order denying a motion fogonsent prior to performance of abortion. (1) ApPpLICA-
summaryjudgment despite the failure to file a notice of cross—appeaic v. Contk f : .
nentalCasualty Col1l Wis. 2d 507331 N.W2d 325(1983). BILITY. This section applies to the appedlan order under s.

Serviceof the notice of appeal on opposing parties is not necessary to coner ju#8.375(7) and supersedes all inconsistent provisions of this-chap
dictionon the court of appeals. RhyneSauk Countyl18 Ws. 2d 324348 N.\W2d  ter,
588 (Ct. App. 1984). 2 onl . I |
Failureto submit the docketing fee within the time specifiedfiling a notice of ( ) INITIATING AN APPEAL. Only & minor may initiate an appeal

appealdoes not deprive the court of appeals of jurisdiction. The notice of appeal, biitderthis section. The minor shall initiate the appeal by filing, or
the docketing fee, vests the court with jurisdiction. DougldBewey 147 Ws. 2d by a member dfnedergy ﬁ|ing on the minors behalf, a notice of

328, 433 N.W2d 243(1989). . . . .
Thefederal prohibition against stacking cross—appeals is not applicable under peal with the clerk of the trial court in which the oralgpealed

(2) (b). The time limits under sub. (1) (b) are jurisdictional and may not be extend @©m was entered and shall specify in the notice of appeakties
Estateof Donnell v Milwaukee, 160 Ws. 2d 529466 N.W2d 670(Ct. App. 1991). appealedrom. At the same time, the minor or member of the

A nonlawyer may not sign and file a notice of appeal on behalf of a corporati ; il
To do so constitutes practicing law without a license in violation of s. 757.30 a%ergysha” notlfy the COUI’I' of appeals of the f”'ng of the appeal
voidsthe appeal. Requiring a lawyer to represent a corporation in filing the notld¥ Sending a copyf the notice of appeal to the clerk of the court

is constitutional. Jadair Ine. United States Fire Insurance @09 Ws. 2d 187561  of appeals. The clerk of the trial court shall assist the minor or

N.W.2d 718(1997),95-1946 . R ;
Section799.06 (2) authorizes a non—lawyer employee to represent a party ti mberof the Clegy in sendlng acopy of the notice of appeal to

smallclaims action at the appellate, as weliria court, level and is an exception the clerk of the courbf appeals. The minor may use the name
to the rule stated idadair. Holz v Busy Bee<Contracting, Inc223 Wis. 2d 598589 “JaneDoe” instead of her name on the notice of appealadind

N.W.2d 633 (Ct. App. 1998)98-1076 i ;
Thefailure to sign a notice of appeal can be correatetidoes not compel immedi otherpapers filed with the court of appeals.

atedismissal. State.\Beay2002 WI App 37250 Ws. 2d 761641 N.w2d 437 (3) PERFECTINGTHE APPEAL. (a) Fee. No fee for filing an
00-3490 g%:)pealin the court of appeals under this section may be required

Section753.016 (1) and (2) provide that in Milwaukee County each branch of fl . "
circuit court shall have deputy clerk provided by the clerk of the circuit court. 10T & minor or of a member of the dgrwho files an appeal under

Milwaukee County “theclerk of the trial court” under sub. (1) (a) necessarily eacorthis section on behalf of the minor

passeshe deputyclerk assigned to the specific branch of the circuit court as well as . .

deputyclerks performing duties within thuffice of the clerk of circuit court. Kelley (b) Forwarding to court of appeaIsThe _Clerk of the trial court

v. itate,ZlO(%S V_VldApp 8%231 \t/j\lst. 2df80r::,_6E1 N.w2d 8?4&2—14?_5 . | shallforward to the court of appeals within 3 calendar days after
ppealof a judgment, the date of which was specifiedhe notice of appeal, il i ;

includedan appeal of an order for costs entered after that date. A judgment is [.IIQF‘ flllng of the _notlce of appeal a copy O.f th‘? notice of appeal .and

fectedby the taxation of costs and the insertion of the amount into the judgments60pY Of the trial court case record maintained as provided in s.

thatthe order of costs becomes part of the judgment subject to appeaitt Res#8  59.40(2) (b), using the name “Jane Doe” instead of the ninor

& Stevens yGaiaxy Gaming and Racingd03 Wi App 190267 Ws. 2d 233670 name,and the record on appeal, assembled as proiricedb (4).
Affirmed on other grounds2004 W1 92273 Wis. 2d 577682 N.W2d 83902-0359 (c) Filing in court of appeals The clerk of the court of appeals

In order to confer jurisdiction on the court of appeals, a notice of appeal filed i i i i i S'FDBC.
counselmust contain the handwritten signature of an attorney authorized to prac cye]za” file the appeal Immedlately upon receipt of the it A

law in Wisconsin. Counsalannot delegate the duty tdiaf signature on a notice 11€d in par (b).

of appeal to a person not authorized to practice lawigtalisin. When a notice of (d) Statement on transcriptA minor or member of the clgy
appealis not signed by an attorney when an attorney is requiredptfue of appeal .

is fundamentally defective and cannot confer jurisdiction. BrowR/Group, LLC ~ May nOt.be reqUifed to file a statememt transcript in an appeal
200'411WI| Appff121 %74 Wis. 2d 804683 N.V\éZd 804 03_2308 @b ) underthis section.

The plaintiffs in this casevere not “respondents” under sub. (4) because they were ; ;
not named in the notice of appeal, and thus were not “respondents” adverse to _thé4) RE_CORDONAPPEAL' .The record in an appeal under this sec
appellants.The appellants could not name the pldistifs respondents the notice  tion consists of the following:
of appeal because the appellants were not aggrieved by any final order entered again(;é) The petition
theappellants and in favarf the plaintifs. The appellants could not evade the bar p " . )
to appealing non-final-orders as of right by the expedient of appealing final orders (b) Proof of service of the notice of hearing.
againsthose named in the notice of appeal in ordgetaeview of non—final orders - . .
andrulings favorable to parties who were still active in the litigation. Dixdni (C) The findings of fact, conclusions of law and final order of
Iicl;a Clo_mpany"Inc. ZOSII.‘L \r/]\/IdApp 46 I332 \f/\lls. 2?1 3577?;3, l\:I.WzthGS Qg—dlgSS thetrial court.

pplying well-established principles of law that apptyually to the United States ;

governmentvhen it is a partya decision not to litigate any of the issues involved in (d) Any other order made that is relevant to the appealkmd

the circuit court precludes the United States from pursuing relief in the court pRpersupon which that other order is based.

appeals. Nickel v United States of Americ2012 WI 22 339 Ws. 2d 48 810 ihi 1 i i

NW.20450 11-0087 (e) Exhibits material to the appeal, whether or not received in
Mechanicsof making an appeal in the court of appeals. Felsenthal, WBB Octot?e\“dence- o . .

1981. ) ) _ (f) Any other paper or exhibit filed in the trial court that the
Appellatereview: Choosing and shaping the proper standard. Leavell. WBB APhinor requests to have included in the record

1987. . ’
Changingstandards of reviewLeavell. WBB May 1987. (9) The notice of appeal.

(h) A transcript of the reporternotes.
(i) The certificate of the clerk.

(i) If the trial court appointed guardian ad litem under s.

. .. 48.235(1) (d) a letter written to the court of appeals by the guard
(2) Theappellate court shall notify the department of justic@, 44 Jitem indicating his or her position on whether or not the

by a procedure developed by the director of state courts in COgfinor is mature and well-informed enoughrimke the abortion
erationwith the department of justice whéfme appellate court gecisionon her own and whether or not the performance or
rulesthat an appeal or supervisory writ proceeding brought by fy,cemenf an abortion is in the mina best interests.
prlsonermgets any of the foII.owmg conditions: (5) TRANSCRIPTOFREPORTER'SNOTES. At the time that a minor
(@) Is frivolous, as determined undeB62.05 (2)or895.044 o member of the clgy files a notice of appeal, the minor or mem
(b) Is used for any improper purpose, such as to harassjse berof the clegy shall make arrangements with the reporter for the
unnecessargelay or to needlessly increase the cost of litigatiopreparatiorof a transcript of theeportets notes of the proceed
(c) Seeksreview of a denial of monetary damages from sgsunder s48.375(7). The reporter shall file the transcript with
defendanwho is immune from such relief. thetrial court within 2 calendar days after the notéappeal is

809.103 Appeals in proceedings related to prisoners.
(1) In this section, “prisonertas the meaning given ing)1.02

(7) (a) 2.
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filed. The county of the court that held the proceeding underpaiblication. The person or agent who receives the certified copy
48.375 (7)shall pay the expense of transcript preparation undgfr the order under this paragraph shall place the copy in the
this subsection. minor’s medical record.

(6) VOLUNTARY DIsMISSAL. A minor may dismiss an appeal (11) PETITION FOR REVIEW IN SUPREMECOURT. (a) Only a
underthis section by filing a notice of dismissal in the court ahinor or the member ahe clegy who initiated the appeal under
appeals. this section, if anymay initiate a review of aappeal under this

(7) BrIErs. Briefs are not required to be filatappeals under section. The petition for review of an appeal in the supreme court
this section. shall contain:

(8) ASSIGNMENTAND ADVANCEMENT OF CASES. The court of 1. A statement of the issues preseritedeview and how the
appealsshall take cases appealed under this sectian order that issueswere decided by the trial court and court of appeals.
ensureghat a judgment isade within 4 calendar days afterthe 2, A brief statement explaining the reason for appeal to the
appealhas been filed in the court of appeals. The time limit undelipremecourt.
this subsection may be extended with the consent of the minor and3 e judgment and opinion of the court of appeals, and the
hercounsel, if anyor the member of the ctgy who initiated the  fingings of fact, conclusions of law and final order of the twialirt
appealunder this section, if any _ thatwere furnished to the court of appeals. The court of appeals

(8m) ORAL ARGUMENT. If the court of appeals determines thaghall provide a copy of these papers to the miifiany, the mem
a case appealed under this section is to be submitted with ¢j@}of the clegy who initiated the appeal under this section, if any
argument,the oral agumentshall be held in chambers,@n her counsel or her guardian ad litem aifiy immediately upon
motion of the minor through her counsel or through the membgiguest.

of the clegy who filed the appeal under this section, if,aimon 4. A copy of any other document submitted to the court of
the court of appeals’ own motion, by telepham@gss the minor appealaunder sub(4).

throughher counsel or the member of the gjedemands that the (b) The supreme court shall decide whether or not to grant the

oral agument be held in open court tition for review and shall decide the issue on review within the
(9) CosTs. The courbf appeals may not assess costs aganfﬁ?]e specified in par(c).

aminor or member of the clgy in an appeal under this section. .
By PP (c) Thesupreme court shall, by court rule, provide for expe

(10) REmTiTuR. (a) A judgment by the court of appealsdited appellate review of cases appealed under this subsection

underthis section is ééctive immediatelywithout transmittal to : :
thetrial court, as an order either grantingdenying the petition. tbheecsggretlirgr? may be of the essence regarding the performance of

If the court of appeals reverses a teialirt order denying a peti , .
tion under s48.375 (7) the court of appeals shall immediately so (cmM) If the supreme coudetermines that a case reviewed
notify the minor by personal service on her counsel or the memBBferthis subsection is to be submitted with orajument, the
of the clegy who initiated the appeal under this section, if afy °Oralagument shall be held in chambersar motion of the minor
a certified copy of the order of the courtafipeals granting the throughher counsel or through the member of thegglevho initi-
minor’s petition. If the court ofippeals dirms the trial court atedthe appeal under this section, if aayon the supreme cowrt
order,it shall immediately so notify the minor by personal servic@Vn motion, bytelephone, unless the minor through her counsel
on her counsel or the member of the giewho initiated the ©OF the membenf the clegy demands that the oralgament be
appealunder this section, if angf acopy of the order of the court Neldin open court.
of appeals denying the petition and shall also notify the nipor  (d) A judgment or decision by the supreme court under this
hercounsel or the member of the ggmwho initiated the appeal sectionis efective immediatelywithout transmittal to the trial
underthis section on behalf of the mindf any, that she may court,as an order either granting or denying the petition. If the
undersub.(11), file a petition for review with the supreme courtsupremecourt reverses a court of appeals ordérmaiing a trial
unders.809.62 The court of appeals shall pay the expenses @jurt order denying a petition under48.375 (7) the supreme
serviceof notice under this subsection. The clerk of the court epurtshall immediately so notify the minor by personal service on
appeals shall transmit to the triurt the judgment and opinion her counsel, if anyor on the membesf the clegy who initiated
of the court of appeals and the record in the case filed under $hbappeal undethis section, if anyof a certified copy of the order
(4), within 31 days after the date that the judgment and opefionof the supreme court granting the miisqpetition. If the supreme
the court of appeals are filed. If a petition for review is filedier ~courtafirms the order of the court of appeals, it shall immediately
sub.(11), the transmittal shall be made within 31 days after sonotify the minor by her counsel or Bye member of the cigy
datethat the supreme court rules on the petition for review  whoinitiated the appeal under this section, if.amje clerk of the

(b) Counsel for the mingif any, or the member of the clgy ~ SUPremecourt shall transmit to the trial court the judgment, or
who initiated the appeal under this section, if asigall immedi  decision,and opinion of thesupreme court and the complete
ately, upon notification under pa@) that the court of appeals hag'ecordin the case within 31 days after the date thajutigment,
grantedor denied the petition, notify the minotf the court of ©Or decision, and opinion of the supreme court are fildte
appealshas granted the petition, counsel for the miifany, or ~ Supremecourt shall pay the expense of service of notice under this
the member of the clgy who initiated the appeal under this-secsubsection.
tion, if any, shall hand deliver a certified copy of theler of the (e) Counsel for the mingif any, or the membeof the clegy
court of appeals to the person whiends to perform or induce who initiatedthe appeal under this section, if aslall immedi
the abortion. If with reasonable diligence therson who intends ately, upon notification under pa(d) that the supreme court has
to perform or induce the abortion cannotlbeated for delivery grantedor denied the petition, notify the minolf the supreme
thencounsel fothe minoy if any, or the member of the ctgrwho  courthas granted the petition, counsel for the miii@ny, or the
initiated the appeal under this section, if,a@hall leave a certified memberof the clegy who initiatedthe appeal under this section,
copy of theorder with the persos’agent at the persarprincipal if any shall hand deliver a certified copy of the order of the
place of business. If a clinic or medical facility is specified in treupremecourt to the person who intends to perform or induce the
petition as the corporation, partnerstop other unincorporated abortion. If with reasonable diligence the person who intends
associationthat employshe person who intends to perform operformor induce the abortion canrta located for deliverghen
inducethe abortion, then counsel for the miribany, or the mem counselfor the minorif any, or the member of the ctgr whoiniti-
berof the clegy who initiated the appeal under this section, if anptedthe appeal under this section, if asgallleave a certified
shallhand deliver a certified copy of the orderan agent of the copy of theorder with the persos’agent at the persamrincipal
corporation partnership or other unincorporated association at jitace of business. If a clinic or medical facility is specified in the
principal place of business. There may be no service by mailpetition as the corporation, partnershop other unincorporated
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associatiornthat employshe person who intends to perform omateriallyimproved since the date on which the appebantii
inducethe abortion, then counsel for the miribany, or the mem gencywas determined.

berof the clegy who initiated the appeal under this section, ifany  4m. Whether the appellant requests representation by the
shallhand deliver a certified copy of the orderan agent of the statepublic defender for purposes of postdispositioampellate
corporation partnership or other unincorporated association at f{sjjef.

principal place of business. There may be no service by mail or 5. For an appellant other than ttate, who does not request

publication. The person or agent who receives the certified copy, ; .

X : presentation by the state public defendéether the appellant
of the ordedr_ ur|1der tr(‘j's paragraph staliice the order in the iy renresent himself or herself or will be represented by retained
minor's medical record. counsel. If the appellant has retained counsel to pursue pestdis

(12) CoNFIDENTIALITY AND ANONYMITY.  All proceedings in positionor appellate relief, counsslname and address shall be
the court of appeals and the supreme court that are brought ungefuded.

tmh:rs]g:e I%tgmusshealtlh%en%%]glﬂgge:elgﬁegﬂﬂg?:;é'agfrﬂgfﬂgﬂmtgeo n (c) Early notice of intent to pursue postdispositiorappellate
1ay use th . . g r@”ef. If the record discloses that the judgment or order appealed
papersiiled with either court. The identity of the minowolved ¢\ o< entered after the notiogintent to pursue postdispesi
andall records and other papers pertaining to an appealtghal ion or appellate relief was filed, the notice of intent shall be
keptconfidential, except as provided ind8.375 (7) (e) pp '
' ) treatedas filed after that entry and on the date of the entry
(13) CERTAIN PERSONSBARREDFROMPROCEEDINGS. NO parent, (3) CLERK TO SEND MATERIALS. Within 5 days after a notice

or guardian otegal custodian, if one has been appointed, or fos e I
parent,if the minor has been placed in a foster home, and tE?%?rt?wuebf(()ﬁ)O\(/\t/)mgjls filed, the clerk of the circuit court shall do

minor’s parent has signed a waiver granting the departoient . .
childrenand families, a countepartment under 46.21546.22 (a) If the appellant requests representation by the state public
or 46.23 or the foster parent the authority to consent to medicdfenderfor purposes of postdisposition or appellate reties,
servicesor treatment on behalf of the minor adult family mem ~ clerk shall send to the state public defensle@ppellateintake
ber,as defined in $18.375 (2) (b)of any minor who has initiated Office a copy of the notice of intent that shows the date on which

ceedingunder this section. the notice that shows the date on which the judgment or order was
History: 1991 a. 263315 1993 a. 213446 1995 a. 25.9126 (19)1995 a. 201 €ntered,a list of the court reporters for each proceedinthen
224, 2007 a. 202009 a. 28 actionin which the judgment or order was entered, and a list of

) ) o thoseproceedings fowhich a transcript already has been filed
809.107 Appeals in proceedings related to termination with the clerk of circuit court.

of parental rights. (1) AppLicABILITY. This section applies to (b) If the appellant does natquest representation by the state
the appeal of an order judgment under $8.43and supersedes , pic defenderthe clerk shall send or furnish to the appellint,
all inconsistent provisions of this chapter the appellant is appearing without counsel, or to the appallant’
(Im) DerNITION. In this section, “appellant” means a persoattorneyiif one has been retained, a copy of the judgment or order
who files a notice of intent to pursypestdisposition or appellate specifiedin the notice that shows the date on which the judgment
relief. or order was entered, a list of tbeurt reporters for each proceed
(2) APPEALOR POSTDISPOSITIONOTION. (am) Appeal poce- ing in the actiorin which the judgment or order was entered, and
dure; counsel to continueA person seeking postdisposition ora list of those proceedings in which a transcript already has been
appellaterelief shall comply with this section. If the persorfiled with the clerk of circuit court.
desiresto pursue postdisposition or appellate relief, counsel+epre (4) ReEQUEST FOR TRANSCRIPT AND CIRCUIT COURT CASE
senting the person during circuit court proceedings under gecorp. (a) State public defender appointment of counsel.
48.427shall continue representation fijng a notice under par wjithin 15 days after the state public defender appellate intake
(bm), unless sooner disclygd by the person or by tlércuit  office receives the materials from the clerk of circuit court under
court. sub.(3) (a) the state public defender shall appoint counsehfor
(bm) Notice of intent to pursue postdisposition or appellateppellantand request a transcript of the repéstentes and a copy
relief. A person shall initiate an appeal under $igistion by filing, of the circuit court case record.
within 30 days after the date of entry of the judgment or order (b) person notepresentedy public defender An appellant
appealedrom, as specified in 808.04 (7m)a notice of intent to yho does not request representatinthe state public defender
pursue postdisposition or appellate relief with the clerk of the cibr purposes of postdisposition or appellate relief shall request
cuit court in which the judgment or order appealed from wagnscriptof the reportes notes, and may request a copy of the cir
entered. Also within that time period, the appellant shall serve @it court case record withit5 days after filing the notice of
copy of the notice of intent on the person representing the interggfgntunder sub(2) (bm) An appellant who is denied representa
of the public,opposing counsel, the guardian ad litem appointef by the state publidefender for purposes of postdisposition
unders. 48.235 (1) (cfor the child who is the subject of the pro or gppellate relief shall requestranscript of the reportar notes,
ceeding,the childs parent and any guardiamd any custodian andmay request a copy of the circuit court case record, within 30
&pp;cfn_lnt?déndg_r 5-‘:_8-427 (3)Or38?t28t§\23t'lfthef (e::ortd d'SCLF;SSS daysafter filing a notice of intent under su@&) (bm)
atfinal adjudication occurred after thetice of intent was filed,
the notice shall be treated as filed after entry of the judgment or(4m) FILING AND SERVICEOF TRANSCRIPTAND CIRCUIT COURT

orderappealed from on the day of the entry of the fjadgment CASE RECORD. The court reporter shall file the _transcript wiitle
or order The notice of intent shall include all of the following;: CIrCUit court and serve a copy of the transcript on the appellant
1. The circuit court case name. num caption " within 30 days after the transcript is request€le clerk of circuit

court shall serve a copy of the circuit court case record on the
2. An identification of the judgment or order from whitle  appellantwithin 30 days after the case record is requested, and

appellantintends to seek postdisposition or appellate relief and t§igallindicate in the case record the date and manner of service.

dateon which the judgment or order was entered. (5) NorTice oF appeAL. (a) Filing; and service of notice of

3. Thename and address of the appellant and the appslla@ppeal. Within 30 days after the later dfe service of the tran

trial counsel. script or the circuit court caseecord, unless extended under s.
4. For an appellant other than ttate, whether the trial coun 809.82 the appellant shall file a notice of appeal as provided in s.

sel for the appellant was appointed by the state public defen@®®9.10and serve a copy of the notice on the persons required to

and, if so, whether the appellanfinancialcircumstancetiave beserved under suli2) (bm)
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(am) Notice of abandonment of appedi the person who filed lantto file a brief presenting all grounds for relief in the pending
anotice of intent to appeal under s{#).and requested a transcriptappeal.

and case record under s¢b) decidesnot to file a notice of appeal,  (b) Responderg’brief. The respondent shall file a brief within
thatperson shalhotify the person required to be served under subp days after the service of the appellarittief.
(2) of this decision, within 30 days after the servi€ehe tran (c) Appellants reply brief. The appellant shall file within 10

scriptand case record under s¢b). o daysafter the service of the respondsritrief a reply brief or
(b) Transmittal of ecord by clerk. The clerk of circuit court statementhat a reply brief will not be filed.

shall transmit the record to the court of appeals as soon as th?d) Guardian ad litemg brief. If the guardian ad litem

recordis prepared, but in no event more than 15 days aftéif the 5, gintedunder s48.235 (1) (cYor the child who is the subject
ing of the notice of appeal. _ of the proceeding takes the positinithe appellant, the guardian
(c) Requesting transcripts fasther parties. The appellant adlitem’s brief shall bdiled within 15 days after the filing of the
shallrequest a copyf the transcript of the reportsmotes of the recordon appeal with the court of appeals. If the guardian ad litem
proceedingsor each of the parties the appeal and make arrangetakesthe position of a respondent, the guardianlitems brief
mentsto pay for the transcript and copies within 5 days after thall be filedwithin 10 days after service of the appellaitief.

filing of the notice of appeal. . (e) Decision. Cases appealed under this section shall be given

(d) Statement on transcriptThe appellant shall file a state preferenceand shall be taken in an order that ensures that a deci
menton transcript with the clerk of the court of appeals, shall fil§onis issued within 30 days after the filing of the appebarply
acopy of the statement on transcript with the clerk of cikuitt, brief or statement that a reply brief will not be filed.

andshall serve a copy dhe statement on transcript on the other ¢ petition for eview. A petition for review of an appeal in the
partiesto theappeal within 5 days after the filing of the notice Ogupremecourt, if any shall be filed within 30 days after the date

appgain thecircui'g court. The statement on transcript shall eithek iha decision of the court of appealhe supreme court shall
designatethe portions of_thdaranscnpt that have been requeste(a?ve preference to a petiticior review of an appeal filed under
by the appellant or contain a statement by the appellanttfeat a ;5 paragraph.

script is not necessary for prosecution of the appeal. If a transcriRfisiory: 1993 a. 3951995 a. 275Sup. Ct. Order NW0-02 2001 Wi 39, 242
is necessary for prosecution of the appeal, the statemeraron wis. 2d xxvii; 2005 a. 293Sup. Ct. Order Nd)5-07 2006 WI 37, 287 \i. 2d xix;
script shall als@ontain a statement by the court reporter that tﬁ’eﬁthE Ofgggé\'s\?“‘:i %ggf* th 108, f"eld 7_t30_08} fefl-1-09.

B : H : S. AC contains explanatory notes.
appellanlhas requeSted copies of the t.ran'scrlpt or deSImeEd Judicial Council Note, 2001:Titles and subtitles were added. Subsection (4) is
tions thereof foreach of the other parties; that the appellant hg$endedo require that the person who files a notice of inteapfzeal must request
madearrangements to pay for the original transcript and for altopy of the circuit court case record within 15 days after filing the notice of intent

: . H ppeal. Subsection (4) also requires the cletketircuit court to serve a copy
copiesfor other parties; the date on which the appellant request%@e circuit court case record upon the person requesting it within 30 days after the

thetranscript and made arrangements to pay for it; and the dateigbof the request.
which the transcript must be served on the parties. Former sub. (5) is recreated as subs. (5) (a) and (b). ,
. . . Subsectior(5) (c) requires the appellant to request a copy of the transcript for the
(e) Service of transcript on other partieg.he court reporter oherparties to the appeal, and to make arrangements to pay for those copies, within
shall serve copies of the transcript on the parties indicati in 5 days after filing the notice of appeal. ) o
statemenbn transcript within 5 days after the date the appella,ggi;‘gffgf}'iﬁ;(g)ﬂ(g) Jequires ;r:)?)%;;?nam to file a statement on transcript within 5
requestedtopies of the transcript under pé). Subsectior(5) (e) requires the court reporter to serve copies of the transcript on the
_ _ i otherparties to the appeal within 5 days after the appellant requests the copies.
(Sm) NO-MERIT REPORTS. A S. 8.09'32 no-merit r.eport’ Subsection(5m) codifiesBrown County vEdwad C.T, 218 Ws. 2d 160579
responseand supplemental no—merit report may be filed in a@w.2d293(Ct. App.1998),98-0075which extends the no-merit procedure to TPR
appealfrom an order or judgment terminating parerigits. The cases.

f TP Subsection(6) (am) provides a procedure for ifegfive assistance of counsel
appointedattorney shalfile in the court of appeals and serve Oralaimsand other claims that require fact—finding after the final judgrmeotder has

the client-parent the no—merit report and certification withfn peenentered. [Re Order No. 00-0Zesftive July 1, 2001]
daysafter the filing of the record on appeal. The appointed-attor Judicial Council Note, 2008 The creation of s. 809.107 (2) (am) requires counsel

iant— i esenting parent who wants to appeal the TPR disposition to file a notice of intent
neySha" serve on the client p_arent a copy of the t_ranscnp‘_[ and rsue postdisposition appellate relief. ffal counseb representation continues
recordon appeal at the same time that the no—merit report is serni@lthe notice of intent is filed.

onthe client-parent.The client-parent may file in the court of Subsection809.107 (2) (bm) contains the substance of former sub. (2). The
appealsa response to the no—merit report within 10 days after Sé{ﬂendmenadds the case number to the content requirements for the natitenaf

! ! . bsectior(2) (bm) 2. deletes a reference to the date on which the judgment or order
vice of the no—-merit report. iin 5 days after the response to thevasgranted because the tiaits in s. 808.04 (7m) commence on the date the-judg
no—meritreport has been filed in the clesldfice, the clerk shall mentor order was entered. ) )
senda copy of the response to the appointed attorfi attor , TE T ETER 2 5 Gt befcre the il jgment or order s entered. Simiar
ney may file a supplemental no—merit report arfidadit within  to s. 808.04 (8), the amendment allows filieg date of the notice of intent to be
10days after receiving the response to the no—merit report. ld?emedg_etdate that the judgment or order was entered, and thereby preserves appel

ate jurisdiction.
(6) SUBSEQUENTPROCEEDINGSN COURT OF APPEALS;PETITION T(J) facilitate compliance with the time limits in this section, the amendment to (3)
FOR REVIEW IN SUPREMECOURT. Subsequent proceedings in theequiresﬂ}e clgrk tc(;j Se?dtaag)py of %he J'Iudgénent f;_rlorttieahattsfgowsttﬂ_e ﬂ”“;’ﬁb{;

. as entered and a list tnscripts already on file to the state public defeader
appealare govemed by the procedures for civil appeals and l: keoffice, or to the person if appearing without counsel, or to retained counsel.
proceduresinder subchVI, except as follows: News. 809.107 (4) (a) codifies existing practice and establistiee limit for the

i~ fin—hi : i ~f Statepublic defender to appoint counsel and request transcripts and circuttasmirt

. (a) Appellants brief In. thef. The appellant shall file a brief records. The public defendés time limit commences on the date that the public

within 15 days after the filing of the record on appeal. defender'office receives the materials from the circuit court clerk, ratraer on the

H H atethe notice of intent is filed, so as to reduce the number of extension motions that
(am) Motion forremand. If the appellant intends to appeal Oﬁrjnustbe filed when the clerk does not timely send the materials under sub. (3) (a).

any ground that may requir@ostjudgment fact-finding, the = Theamendment ts. 809.107 (4) (b) clarifies the procedure applicable to persons
appellantshall file amotion in the court of appeals, within 15 daysho are not represented by the state public defender and creates time limits applicable

i Qi i to a person who has applied for and has been denied public defender representation.
after the flllng of the record on appeal, ralsmge issue and In the latter casehe rule provides an additional 15 days for the person to obtain pri

requestingthat the court o_fapp_eals retain juriSdiCtion_ over t|_"“:-‘vatecounsel and request a copy of the transcript and case record. The time limit is
appealand remand to the circuit court to hear and decide the issig¢at 30 days because 15 days will have expired while the public desenfies

: : determinesvhether the person is eligible for appointed counsel. This time limi com
If the court of appeals grams the motion for rem&mha” set encen the date the notice of intent was fileather than the date of the public

time limits for the circuit COUI_'t to hear and de_Cide the issue, for tB&ender’sdeterminationbecause that determination does not appear in the case
appellantto request transcripts of the hearing, &mdthe court record.

1 : ; ubsection(4m) includes the last two sentences of former sub. (4). Subsection
reporterto file and serve the transcript of the hearlng. The COl{Eﬁ) also creates a new requirementtfa circuit court clerk to indicate the date and

of appealshall extend the time limit under péa) for the appel  mannerwf service in the case record. The new requirement is necessary because the
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noticeof appeal time limit is measured from the dafteervice of the case record or transcripthas been filed and served within 60 days after the date

transcriptwhichever is later : .
Theamendment to . 809.107 (5) (a) clarifies that the kimiefor fiing a notice  ©N Which the transcript was requested and arrangements were

of appeal commences 30 ddysm thelater of the service of the transcript or casemadefor payment under sul§4). If additionalportions of the

record. Persons contemplating filing a notice of appeal are better able to assgemscriptare requestednder sub(5), the reporter shall serve
groundsfor relief after reviewing both the transcripts and the cikuitrt case record. ; i . ’ ; :
[Re Order No. 05-07 &ctive July 1, 2006] copiesof the additional portions of the transcript on the parties to

Time limits imposed by the legislature in sub. (6) did not constitute unconstit[he. appeal, file the.additional portionstbk transcript with the eir
tional infringements on the judiciargs they are subject to combdification. Tme  cuit court, and notify the clerk of the court of appeals anghéire

limits imposed by sub. (5)id not violate constitutional guarantees of due process it ; i
effective assistance of counsel. Interest of Christophetd. Ws. 2d 681 530 flesto the appeal thabe additional portions of the transcript have

N.W.2d 34 (Ct. App. 1995). beenfiled and servedavithin 60 days after the date on which the
Theno merit appeal procedure under s. 809.32 and the authority to extend the @lélitionalportions were requested and arrangements were made

for filing a notice of appeal under s. 809.82 (2) do not apply to appeals regarding fgi payment. If supplementation or correction of the record is
g";,';?ﬁ%g%‘;fg’g‘i%’;ti‘g”ghts- Gloria A. Btate195 Ws. 2d 268536 N.W2d 396(CL. o qeredunder $809.14 (3)(b), the reporter shall serve copies of

While s."809.32 relating to no merit reports does not apply to appeals under ti®€ supplemental or corrected transcript on the parties to the

section the filing of a no merit report is not precluded if the notice of intent and noti i i i i
of appeal under subs. (2) aff are timely filed and the report is filed within the time@ppeal‘f"e the supplemental or corrected transcript with the cir

for filing the appellan brief under sub. (6) (a). Brown CountyEdward C.T218 C_Uit court, and notify the clerk of the court of appeals anqbahie_
Wis. 2d 160579 N.W2d 293(Ct. App. 1998)98-0075 ties to the appeal that the supplemental or corrected transcript has

Despitethe express service provisions in this section, service does not initiate i ithi
appeal and confer jurisdiction, filing does. Carla Blimothy N.228 Ws. 2d 695 Beenfiled and served within 20 days after the order for supple

598N.W.2d 924(Ct. App. 1999)99-0853 mentationor correction is entered or within the time limit bgt
order of the court.
809.11 Rule (Items to be filed and forwarded). (1) FeEe. (b) Return of statementgaiding transcriptarrangements.

The appellant shall pay the filing fee with the notice of appeal . The reporter shall sign and send to the appellant, within 5 days

(2) FORWARDING TO COURT OF APPEALS. The clerk of the trial afterreceipt, the statement regardingnscript arrangements and
courtshall forward to the court of appeals, within 3 days of the fifiling required under sulg4) (b).
ing of the notice of appeal, a copy of the notice of appeal, the filing (c) Extensions.A reporter may obtain an extension for filing
fee,and a copy of the trial court record of the case maintained pilire transcript only by motion, showing gooduse, that is filed in
suantto s.59.40 (2) (b)or (c). the court of appeals and served on all parties to the appeal, the
(3) FILING IN COURT OF APPEALS. The clerk of the court of clerk of the circuit court and the district court administrator

appealsshall file the appeal upon receipt of the items refeiwed (d) Sanctions.If a reporter fails to timely file a transcripihe
in sub.(2). court of appeals may declare the reporter ineligible to aeinas
(4) REQUESTINGTRANSCRIPTSAND FILING STATEMENTONTRAN-  Official court reporter in any court proceeding and may prohibit
SCRIPT. () The appellant shall request a copy of the trangafriptthe reporter from performing any private reporting work until the
the reportets notes of the proceedings for each of the partitto OVHQr?UEtrgnS(ért'Fg LS rggevf\jl- i (16781 Sup. Gt Ordes We. 24 il
appealand make arrangements to pay forttaescript and copies ;57912 orden04 W, 2d x (19%1)(: Sup.) CL Orda6 W, 2d xii (1988):
within 14 days after the filing of the notice of appeal. 1995a. 201 224 1997 a. 35Sup. Ct. Order NAO0-02 2001 WI 39, 242 \. 2d
(b) The appellant shall filastatement on transcript with the*xvii; Sup. Ct. Order Nd2-01 2002 W1 120, 255 . 2d xii.

3 Judicial Council Committee’s Note, 1978This section requires the forwarding
clerk of the court of appeals, shall filecapy of the statement on yf ipe notice of appeal, filing fee and trial court docket entries immedititelyecord

transcriptwith the clerk of the circuit court, and shedlrve a copy to be forwarded when the transcript is completed. This will permit early notice to the

of the statement on transcript on the other parties to the apF?@wtof the pendency of the appeal and will permit it to monitor the appeal during
heperiod when the record and transcript are being prepared.

within 14 days after the filing of t_he notio¢ appeal in_ the circuit "~ Anotherpurposeof this section is to expedite the appellate process by requiring
court. The statement on transcript shall either designate the erappell_ant tcf) order Ith«gr ;rarfl_?cnpt,f |fhone is necess?t?m 10 dayiO{1 the hfllmg )

; ; notice of appeal. The filing of the statement of the reporter that the transcript
tions (.)f the transcript that have been requested by.the. appe”arﬁa@feen ordered and arrangements made for payment for it will prevent any delay
containa statement by the appellant that a transcript is not-NecGgsultingfrom counsel not ordering the transcript immediately

saryfor prosecution of the appealf a transcript that is not yet Docket entries are required by s. 59.39 (2) and i8)prder to comply with this

i i ireLi i i e'scﬂction,the docket entries will have to be kept. [Re Ordtséize July 1, 1978]
filed in the circuit court is necessary for prosecution of the app Judicial Council Committee’s Note, 1979Sub. (4) is amended to clarify thhe

the statement on transcrighall also contain a statement by th@tatement on transcript that is initiated by the appellant must inclistenationthat
courtreporterthat the appellant has requested copies of the tramangementaave been made for the preparation and payment of copies of the tran

; f g :seriptfor the otheparties to the appeal. The language clarification rectifies a present
scriptor deSIQnated portions thereof for each of the other partlé%biguityin chapter 809 in regard to who is responsible for initiating the arrange

thatthe appellant has made arrangements to pay fari@al mentsfor preparation and payment of copies of the transcript as compared with just
transcriptand for all copies for other parties; the date on which tkiggoriginal. The appellant must make all arrangements for the original and copies
. f a franscript and is responsible for payment. Cost of the preparation of the transcript
app_ellamrequested the transcrlpt and made arrangemems to @&Iuded in allowable costs under 809.25. [Re Ordect¥e Jan. 1, 1980]
for it; and the date on which the transcript must be served on th@idicial Council Committee’s Note,1981:Sub. (4) is amended to require that the
parties. appellantfile a copy of the statement on transcript with the clerk of the trial court
. within 10 days of the filing of the notice of appeal. This filing will notify the trial court
. (5) ADDITIONAL PORTIONSOF TRANSCRIPT. Wthm 14 days after clerkas to whether a transcript is necessary for prosecutitre @ppeal and, if so,
filing of a statement on transcript as required under(ddibany thejdgtel OlncthChltple tra;g((:)rllpTE r:S due. [Re Prdmﬁﬂi Jhan- 1I 1982]
: ; ; it ; udicial Council Note, The revision places all of the rules concerning-tran
.Other par_ty may file a. designation of additional pOI’tIan FO b cript preparation andervice in one statute, and eliminates the need for former s.
includedin the transcript and serve a copy of the designation g§b.16. Subsection (4) combines and recreates former s.1809.2ndthe first sen

theappellant. ithin 14 days after thiiling of such a designation, tenceof former s. 809.16 (1). Subsection (5) recreates the remgiaitigns of for

: [ mers. 809.16 (1). The time limits in subs. (4) and (5) are changed from 10 to 14 days.
the appellant shall file the statement requiredity(4) (b) cover Seethe comment to s. 808.07 (6) concerning time limikéo other substantive

ing the other partg designation. If the appellant failsrefuses changesn subs. (4) and (5) were intended. Subsection (6) recreates former s. 809.16
to request the designated portions, the other paitlyin 14 days (2 SUDf;eC;IOH (7)ﬂ(1§) feﬁrerﬁﬁs fom:Ter S. 8?9-16$1?1?580_tlgn (71) Eb) is ctreatedd_

: : specify a time within which the court reporter must furnish a statement regarding
of the appe.llanls failure or refusal, may re,q,ueSt the portions d?anscriptarrangements to the appellant or cross—appellant. Subsection (7) (c) recre
move the circuit court for an order requiring the appellant tetesformer s. 809.16 (4). Subsectih) (d) recreates former s. 809.16 (5). [Re Order
requesthe designated portions. No. 00-02 efective July 1, 2001] , _ , ,

. Judicial Council Note, 2002: Subsection (4) (b) is amended for consistency in
(6) Cross-APPEALS. Subsectiong4) and(5) apply to cross— terminologyandto clarify that the court reporters’ statement regarding transcript
appellants. arrangementssometimes referred to as the court reportegsification, is required
. . . only for a transcript that has not been filectircuit court when the statement on tran
(7) REPORTER'SOBLIGATIONS. (&) Serviceof transcript copies. scriptis filed, consistent with the clerk of the court of appeals’ interpretation and

Thereporter shall serve copies of the transcript on the partiesitércemenpractices.

: ; ; S ; Subsectior(5) is amended to createtime limit for the completion of the transcript
theappeal, file the transcript with the circuit court, and notify th&deringprocess. If the appellant does not request the prepacdtibe additional

clerk of the court of appeals and the part@she appeal that the portionsof transcript that have been designatgdanother party within 14 days of
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the designation, the other party meither request the preparation of the portions  (b) The filing of a motion to supplement or correct the record

from the reporter or move the circuit court for an order requiring the appellant ; : f ;
requesthe designated portions. This revision creates a 14-day time period for tomatlcallytolls the time forperformlng an act requwed by

otherparty to take action to obtain the additional portions of the record. theserules from the date the motion was filed until the date the

Subsectior(7) (a) is amended to clarify the time limits for the preparation of addinotionis di f rdedf a motion r r |
tional portions of the transcript requesteater s. 80911(5), and to require the court otionis d sposed 0 by orderf a motion to correct o Supple

reporterto notify the clerk of the court of appeals and the parties to the appeal wiBENt the record isgranted, time limits for performing an act
atranscript is filed and served. requiredby these rules shall be tolled from the date on which the
Subsectior(7) (b) is amended to correct the cross-reference to the rule in sub. gdbtion was filed until the date on which the supplemental or cor
(b) that requires the reporter to file a statement regarding transcript arrangements. [ . .
Subsection(7) (c) is amended to require a court reporter who files a motion [§Ct9drecordreturn is filed, except th_at the time for preparation
extendthe time within which to prepare a transcript to sergepy of the motion on - of supplemental or corrected transcripts is governed 8511
theclerk of the circuit court and the distrimburt administrator Early notice that a gé (a)
reporterhas requested additional time to prepare a transcript will enable the clerk an g i . . .
the district court administrator to provide workload relief to the reportdeédmed (c) The moving party shall serve the clerk of circuit court with
appropriate[Re Order No. 02-01 ffctive January 1, 2003] . _any motion filed in the court of appeals under this subsection.
Failure to submit the docketing fee within the time specified for filing the notice . .
of appeal does not deprive the court of appeals of jurisdiction. The notice of appeal(4) Subsection(3) does not apply in an appeal under s.
not the docketing fee, vests the court with jurisdiction. DouglBewey 147 Ws.  809.105

2d 328 433 N.W2d 243(1989). History: Sup. Ct. Ordei83 Ws. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2dxiii;
) ) ] 1991a. 2631995 a. 224Sup. Ct. Order Nd)0-02 2001 WI 39, 242 \g. 2d xxvii;
809.12 Rule (Motion for relief pending appeal). A per SUJP-dC.t-,Olrger N0_|Og—07 2‘306'\/\:\'1 3t?, ig;ghzd Xl>t<; g dor
; ; : AN ; udicial Council Committee’s Note, The motion procedure under former
Sonseekmg r.el.lef. under :ﬁ08'075ha” .flle_a mOtIO.n in the trial Rule251.71 is continued except that the time for replying to a motion is reduced from
courtunless it is impractical to seeklief in the trial court. A 10to 7days. A response is not required before action can be taken on a procedural

motionin the court must show why it was impractical to seek religfotion because these motions include matters previously handled by letter request

: : . : - ; ; or which usually do not adverselyfaét the opposingarty If an opposing party is

in the ma_l court arif a r_nOtlon had)een f||(_-:‘d in the trial court, _the adverselyaffected by a procedural orgée has the right to request ttwurt to recon
reasongyiven by the trial court for its action. A person aggrievedderit. Procedural orders include the granting of requests forgamtant of time,

by an order of the trial court granting the relief requested may fiffile an amicus brief, or to file a brief in excess of the maximum established by the

. . . . rules. This section is based on Federal Rules of Appellate ProcBdilg@7. Sub.
amotion for relieffrom the order with the court. A judge of the(3 modifies the prior practice under which the filing of any motion stayediaay

courtmay issue an ex parte order granting temporary relief-pemeteuntil 20 days after the motion was decided. This could result in an unintentional

ing a ruling by thecourt on a mtion filed pursuant to this ruleghorenng thetme inwhih a e hac tobe fld. 1t codled ety an unee
A motion fllefd in the court under this section mhbstfiled in  jssies to be presented to the courg brief or the record. [Re Ordefattive July
accordancevith s.809.14 1, 1978]
History: Sup. Ct. Order83 Ws. 2d xiii (1978);1981 c. 39Gs. 252 Judicial Council Committee’s Note, 1979Sub. (1) is amended by deleting a-pro
vision that required only an original and one copy of a motion be filed with an-appel
. . late court. Wth the amendment, the number of copies of a motion to be filed is now
809.13 Rule (I_nte_rventlon). A person who IS not a party to governedby 809.81 on the form of papers to be filed with an appellate court, which
anappeal may file in the court of appeals a petition to intervergguires in sub. (2) that 4 copies of a paper be filed with the Court of Appeals and 8
. - " -capieswith the Supreme Court. [Re Ordefegfive Jan. 1, 1979]
in the appeal. A _party may f"‘?.a response to the petition W.mﬁ?gudicial Council Note, 2001: The 7-day time limits in subs. (1) and (2) have been
11 days after service of the petition. Téwurt may grant the peti changedo 11 days. Please see the comment to s. 808.07 (6) concernirgrtitsie
tion upon a showing thathe petitionels interest meets the Subsection3) (a) was revised to includmnsolidation motions within the tolling
; provision. Subsection (3) (b) creates a tolling provision wheroion to supplement
req‘u'remem&f s.803.09 (1)0I’(2) or correct the record is filed. Subsection (3) (c) creates a service requirement for
History: Sup. Ct. OrdeB3 Ws. 2d xiii (1978);1981 c. 393.252 Sup. Ct. Order motionsaffecting thetime limits for transmittal of the record. [Re Order No. 00-02
No. 00-02 2001 WI 39, 242 \ig. 2d xxvii. effectiveJuly 1, 2001]
Judicial Council Committee’s Note, 1978Former s. 817.12 (6) permitted the  judicial Council Note, 2006: The amendment to s. 809.14 (1) and the creation
additionof parties but did not set the criteria for doing so. This void is filled by makingf s, 809.14(1m) to establish a shorter response time to appellate motions should
theintervention ruleén the Rules of Civil Procedure applicable to proceedings in thgdvancethe ultimate resolution of TP&ppeals. [Re Order No. 05-07estive July

Courtqf.AppeaIs.‘[Re Order fefctive July 1, 1978] 1, 2006]

Judicial Council Note, 2001.The 7-day timéimit has been changed ta days. A motion to dismiss an appeal under sub. (3) does not extend the time for filing a
Pleasesee the comment to&08.07 (6) concerning time limits. [Re Order No. 00-0Zross-appealRossmiller vRossmiller151 Ws. 2d 386444 N.W2d 445(Ct. App.
effectiveJuly 1, 2001] 1989).

A party who could have, but failed to, file a timely notice of appeal may not partici
patein the appeal as an intervenor or by filing a non—party brigfingW Atlantic
Mutual Insurance Cd.77 Wis. 2d 341501 N.W2d 465(Ct. App. 1993). 809.15 Rule (Record on appeal). (1) CoMPOSITION OF

A non—party to aircuit court action may intervene in an appeal brought by anothReCORD. (&) The recor@n appeal consists of the following unless
party,even after the time for filing a notice of appeal passed. City of Madison the parties stipulate to the contrary:

v. WERC,2000 WI 39 234 Wis. 2d 550610 N.W2d 94 99-0500

1. The paper byvhich the action or proceeding was com
809.14 Rule (Motions). (1) A party seeking an order or menced;
otherrelief in a case shall filemotion for the order or other relief. 2. Proof of service of summons or other process;
The motion must state the order or relief SOUght and the grOUndS 3. Answer or other responsive p|ead|ng,
onwhich the motion is based and may include a statement of the Instructions to the jury:
positionof other parties as to the granting of the motion. A motion . - ) .
may be supported by a memorandum. Except as provided in sub. 5 Ver_dl_ct, or findings of the court, and order based thereon;
(1m), any other party may file a response to the motion within 1 ~ 6. Opinion of the court;

daysafter service of the motion. 7. Final judgment;
(Im) If a motion is filed in an appeal under889.107 any 8. Order made after judgment relevant to the appeal and
otherparty may file a response to the motion within 5 days aftpapersupon which the order is based;
service of the motion. 9. Exhibits material to the appeal whether or not received in
(2) A motion for a procedural order may be acted upon-witevidence;
outa response to the motion. A party adversdctéd by a pro 10. Any other paper or exhibit filed in the court requested by

cedural order entered withoubaving had the opportunity to aparty to be included in the record;
respondo the motion may movier reconsideration of the order = 44 Notice of appeal:
within 11 days after service of the order ’ S
. - . . 12. Bond or undertaking;

(3) (a) The filing of a motion seeking an order or other relief . .
which may afect the disposition cén appeal or the contentof a 13- Transcript of reportés notes;
brief, or a motion seeking consolidation of appeals, automatically 14. Certificate of the clerk.
tolls the time for performing an act required by these rules from (b) The clerk of the circuit court may requéstletter permis
the date the motion was filed until the date the motion is dispossidn of the court to substitute a photocopy for the actual paper or
of by order exhibit filed in the circuit court. A photocopy doest include a
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documentthat theclerk of the circuit court has electronically242Wis. 2d xxvii; Sup. Ct. Order N@2-01 2002 WI 120, 255 . 2d xiii; Sup.

; Ct. Order No0.12-05 2012 WI 1.2, filed 1-1-12, ef 1-1-13.
scannednto the court record as permitted un8&R 72.05 Judicial Council Committee’s Note, 1978Sub. (1) substantially embodies-for

(c) For purposesf preparing the record on appeal, if the erigimers. 251.25.It also permits the filing of a photocopy instead of the original record
H i but only with the approval of the Court of Appeals, changing to some extent prior

nal recordhas been discarded as permltted_ UQIEIR. 7.2'0:13)' Rules251.25 (13) and 251.27. Under thexction the parties can stipulate to exclude
the electronically scanned document constititesoficial court  someitems from the record, btthis should be done before the clerk assembles the

record. The clerk of circuit court shall assemble a paper recorgord. - , )
undersub.(2) Sub.(2). The responsibility for having the record assembled and transmitted to the
</ Courtof Appeals is transferred from the appellant to the clethefrial court. It is

(2) COMPILATION AND APPROVAL OF THE RECORD. The clerk of notnecessary to have the attorneys present at the pagination of the record. The federal
. : . f procedureset forth inRule 1L (b), FRARunder which the clerk assembles the record
cireutt C_OUI"[ $ha” assemble the record in the ordm_m sub. andthen notifies the parties so that they can inspect the record prior to it being sent
(1) (a), identify by number each papend prepare a list of the to the Court ofAppeals is adopted. Also adopted is the federal procedure of the clerk
numberedpapers. At least 10 days before the due date for fi|i$paringa list of all the papers in the record. The former system of numbering each
. e " gein the record consecutively is abandoned for the simpler practice of assigning
the rec‘?rd, in the qour}, the clerk shall notify in writing each par letter or number to each document and using its internal page reference. Thus, the
appearingn the circuit court that the record has been assembletirenceo the third page dhe first document would be A-3 and to the fifth page

i i i i i i the second document B-5.
andis available for inspection. The clerk shall include with th& Stib. (3). This provision replaces former Rule 251.30 and s, 817.1

noticethe list of the papers constituting the record. _ Subs.(4) and (5). The provisions of former Rules 251.29 and 251.28 are included
(3) DEFECTIVERECORD. A party who believethat the record, \t]r:iisi(':si;Iucbzﬁﬁttl:(ijlrgéngﬁ?nce);(’jsdlﬁggel\gggslﬂblg(zli)g]is amended to provide for an
'ndUdmg the transcript of the reportemotes, IS defeC“}/e or th_atex editedransmittal of the record for appeals in which a transcript is not necessary
therecord does not accurately reflect what occurred in the circiaitprosecution of the appeat a transcript is filed in less than the maximum time
courtmay move the courtin which the record is located to suppR®} FGERT R G ISR VTGRS 160 1 o moions to corteet
mentor correcthe record. Motions under this subsection may k?gtordto be heard by teiephone conference. [Re Ordectefe Jan. 1, 1988]
heardunder s807.13 Judicial Council Note, 2001: Subsection (2) requires that numbers be used to
; identify the contents of the record. Subsection (4) (a) recreates the general rule for
(4) PROCE$S|N.GTHE RECORD. (2) Tr.ansmlttal of the ecord. é?cordtransmittal from former sub. (4). Exceptions to the general rule are set forth
Theclerk of circuit court shall transmit the record to the court @f subs. (4) (b) and (c). Subsectigm) recreates the last sentence of former sub. (4).
appealswvithin 20 days after thdate of the filing of the transcript [RZ Order 'I\:O- ga—?Z ééctl;(le July 1, 2001}j b @) did ] Cer of
i ; ithi n appellan failure to file a motion under sub. id not constitute waiver o
?hes(ljgrt]atefdrr]] thf.el. Stat?”'ent on transcript or V_Vlth_lnd_ZO da;tehr theright to challenge the adequacy of the transcript. Stdervy 136 Wis. 2d 92
edate of the filing of a statement on transcript indicating that uer N.w.2d 748(1987).
transcriptis necessary for prosecution of the appeal, unless the is the appellart responsibility to assure that the record is complete. If the record
courtextends the time for transmittal of the record or unless tlgdncomplete, it is assumeiat the missing material supports the trial ceuling.
tolling provisions of s809.14 (3)extend the time for transmittal | _mefreddo. Mclean 174 Ws. 2d 10496 N.W2d 226(Ct. App. 1993).
of the record. If additional portions of the transcript are reques

unders.809.11 (5), the clerk of the circuit court shall transmit th
recordto the court of appeals within 20 dagfter the date of the ference). (1) In order to minimize appellate delay and reduce

filing of the addltlor_wal portions of the trgnscrlpt. . its backlog, the counf appeals may develop an expedited appeals
_(b) Late transcript. If the reporter fails to file the transcript program. The program may involve mandatory completion of

W|th|n the t|me I|m|t SpeCIerd n the statement on transc”pt, t%cketingstatements by appe”asntounsel and participa‘tion in
clerk of circuit court shall transmit the record not more than %esubmissiomonferences ahe direction of the court, but partic
daysafter the filing of the notice of appeal, unless the colirt jpationin the courts accelerated briefing and decision prodgsss
appealextends the time for filing the transcript of the repdsteryoluntary. The rules and procedures governing the program shall
notes. If the court extends the time for filing the transcript of thge set forth in the court of appeals’ internal operating procedures.
reporter’snotes, the clerk of circu@tourt shall transmit the record (2) The court of appeals may require all attorneys of record in

within 20 days after the date that the transcriptis filed. 5y anhea) to participate in a presubmission conference, either by
(c) Supplementation or cagction of ecord. Notwithstanding telephoneor in person, with an fi€er of the court. An attorney
pars.(a) and(b), if a motion to supplement or correct the recor@f record with no direct briefing interest in the appeal may waive

is filed in circuit court, the clerk of circuit court may rteansmit  hjs or her participation in the conference by written notice to the
therecord until thenotion is determined. A copy of any motioncourt.

to supplement or correct the record that is filed in circuit court (2m) The court of appealsnay establish an appellate medi

shallbe sent to the clerk of the court of appeals. The cicouit  4tjon program and make and enforce all rules necessary for the
shall determine, by ordethe motion to supplement or correct they.omptand orderly dispatch of the busine$she program. Par
recordwithin 14 days after the filing or the motion is considere

. T ) ! ipationin the appellate mediatiggrogram is voluntarnbut the
to be denied and the clerk of circuit court shall immediately en fogrammay involve mandatory participation in the presubmis
anorder denying the motion and shall transmit the record to g conferences at the directiontbe court. Only those cases in
courtof appeals within 20 days after entry of the ardéthecir- \hich 5 docketing statement is required to be filed und@9%.10
cuit court grants the motion, the cleskcircuit court shall transmit (a)are eligible for participation itheappellate mediation pro
the supplemented or corrected record to the court of appe

. - m. The parties tdhe appeal shall pay the fees of a mediator
within 20 days after entry of the ordarfiling of the supplemental ;;yiging sgrvicesunder F;ﬁe prograﬁ],yunless those fees are
or corrected record in the circuit court, whichever is later waivedor deferred by the court. The rules and procedyesrn

(4m) NOTICE OF FILING OF RECORD. The clerk of the court of ing the program shall be set forth in the court of appeals’ internal
appealsshall notify the clerk of circuit court aradl parties appear operatingprocedures.

ing in thecircuit court of the date on which the record was filed. History: Sup. CtOrder 83 Ws. 2d xiii (1978); Sup. Ct. Ordet31 Ws. 2d xvi

. (1986); Sup. Ct. Order NdD0—02 2001 WI 39, 242 \ig. 2d xxvii.
(5) AGREED STATEMENT IN LIEU OF RECORD. The parties may Court of Appeals Note, 1986Section(Rule) 809.17 is repealed and recreated to

file in the court within the time prescribed by s().an agreed givethe court of appeals authority to administer its expedited appeals program pur

statemenbf the case in lieu of the record on appé'zhe statement suantto Section VII, Expedited Appeals, of the Court of Appeals Internal Operating
must: Proceduregamended 1986). The rule replaces a similar delegation of authority to
. the chief judge of the court of appeals dngler of the supreme court dated December

(&) Show how the issues presented by the appeal arose ¥ntP83. [Re Order &ctive January 1, 1987]
weredecided by the trial court; and o
(b) Recite suffcient facts proved or sought to be proved as afP9:18 Rule (Voluntary dismissal). (1) An appellanmay
essentiato a resolution of the issues presented. ismissa filed appeal by filing a notice of dismissalthe court
History: Sup. Ct. Ordei83 Ws. 2d xiil: Sup. Ct. Ordel04 W, 2d xi; Sup. Ct. O if the appeal is not yet filed, in the circuit court. The dlsm|§sal
Order 141 Wis. 2d xiii (1987);:1987 a. 403Sup.Ct. Order No00-02 2001 Wi 39, ~ Of an appeal by the appellant or by agreeroétite parties or their

(§€9.17 Rule (Expedited appeals program, voluntary
Qlternative dispute resolution and presubmission con -
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counseldoes not déct the status of a lower court decision, the staited under s809.23 (3) (apr (b). If the appeal is taken from a
tusof a cross—appeal, or the right of a respondent to file a crogsreuit court order or judgment entered in a judicial review of an
appeal. administrativedecision, the appendshall also contain the find
(2) If the parties compromise or otherwise settle the entifigs of fact and conclusions of laifany, and final decision of the
matterin litigation priorto the issuance of the decision of the coudministrativeagency The appendix shall include a table of-con
of appeals, the appellant shall immediately inform the court i@nts. If the record is required by law to be confidential, the por
writing, signed by all parties, that the matter has been compk®ns of the record included ithe appendix shall be reproduced
misedor settled. Upon receipt of such information, the court shaisingfirst names and last initials instead of full namepestons,
dismissthe appeal in accordance with s(b. specifically including juveniles and parents jpiveniles, with a
History: Sup. Ct. Orde83 Ws. 2d xiii (1978);1995 a. 224Sup. Ct. Order No. notationthat the portions of the record haveen so reproduced

01-15 2003 WI 94, 261 8. 2d xxxvii; Sup. Ct. Order Ndb7-15 2008 W1 27, filed - to preserve confidentiality and with appropriate references to the
4-2-08eff. 7-1-08. record

Judicial Council Committee’s Note, 1978An appeal may be dismissed by the
appellantat any time prior to a court decision on the appeal without approval of the (b) Certification. An appellang counsel shall append to the
courtor the respondent. This changes the former proceduremadifies Rule 42, f f g f ; -
FRAP. TheRule specifically protects a respondent who has or intends to file a cro%QpendD?a SIQned Certlﬂca_tlon thahe aPpend'X meets the eon
appealand for this reason the appellant is authorized to dismiss the appeal at w@intrequirements of paa) in the following form:

Thefiling of a notice of dismissal does nofeatt the liability of the appellant for costs : : ; ; : ;
or fees, or the power of the court to impose penalties under Rule 809.83 (1). [Re Or el hereby certify that flleq Wlt.h th_IS brief, elthe.r as a seDarate
effectiveJuly 1, 1978] ocumentor as a part of this brief, is an appendix that complies

This section does not require the dismissal of a petitioa supervisory writ upon  with 5.809.19 (2) (ajpnd that contains, atminimum: (1) a table

thefiling of a notice ofvoluntary dismissal. A petition for a supervisory writ is not . indi i A .
an “appeal.” Interest dpeterB. 184 Ws. 2d 57616 N.W2d 746(Ct. App. 1994). of contents; (2) the findings or opinion thfe circuit court; (3) a

Thecourt of appeals must dismiss an appeal when an apgitdiatnotice of vel  COPY of any unPUbliShEd opinion cited Qnd98@9-23 (3) (abl’_
untarydismissal before the court issues its decision on the appealv.Stete197  (b); and(4) portions of the record essential to an understanding of

Wis. 2d 960 542 N.W2d 143(1996). i i i i i i iai
Thedate stamped on a court of appeals decision or order is theidassued and the issues raised, including oral or written rulings or decisions

filed. That the clerls ofice mails appellate decisions to the parties the day befoNOWINgthe circuit court reasoning regarding those issues.
theyare dated and filed does not mean that decisions are to be deemed to have begrf,rther certify that if this appeal is taken frentircuit court
issued on the mailing date. A notice of voluntary dismissal filed on the day prior tod iud di ‘udicial . £ dmini .
anopinion being issued operates to automatically dismiss the appeal. . Smies; Orderor judgment entered in a judicial review of an administrative
2002WI 53, 252 Ws. 2d 592645 N.W2d 610 01-1155 decision,the appendix contains the findings of fact and cenclu
. _ sions of law, if any, and final decision of the administrative
809.19 Rule (Briefs and appendix). (1) BRIEFOF APPEL-  agency.
LANT. The appellant shall file a brief within 40 days of the filing | further certify that if the record is required by law to be confi

in the court of the record on appeal. The brief must corytam. dential, the portions of the record included in the appendix are
_ (a) Atable of contents with page references of the various pe&producedising first names and last initials instead of full names
tions of the brief, including headings of each section of tge-ar of persons, specifically including juveniles and parents of-juve
ment,and a table otases arranged alphabeticaifatutes and pjles, with a notation that the portions of the recheve been so
otherauthorities cited with reference to the pages of the brief reproducedo preserve confidentiality and with appropriate refer
which they are cited. enceso the record.

(b) A statement of the issues presented for review and how the Signed: ...
trial court decided them.

(c) A statement with reasons as to whether ogliment is
necessanand a statement as to whether the opinion should
publishedand, if so, the reasons therefor

(d) A statement ofhe case, which must include: a description " L
of the nature of the case; the procedural status of the case lea@fifi 2dditional daysinder s801.15 (5) (a)f service is accom
up to the appeal; the dispositionthe trial court; and a statement”" edby. mail. )
of facts relevant to the issues presented for revidth appropri b. Thirty days after the date on which the court accepts the
atereferences to the record. appellant'sbrief for filing.

(e) An agument, arranged in the order of the statement of C. Thirty days after the date on which the record is filed in the
issuespresented. The gument on each issureust be preceded Office of the clerk.
by a one sentenceummary of the gument and is to contain the 2. The brief must conform with sufl), excepthat the state
contentionof the appellant, theeasons therefpwith citations to mentof issues and the statement of the case may be excluded.
the authorities, statutes and parts of the record relied on as set forth3. within the time limits for filing a respondestbrief, a party
in the Uniform System of Citation arBCR 80.02 who has been designated as a respondent may file a statement with

(f) A short conclusion stating the precise relief sought.  the court that it will not be filing a brief because its interests are

(9) Reference to amdividual by first name and last initial notaffected by the issues raised in the appebdrief or because
ratherthan by his or her full name when the record is required Big interests are adequately represented in another respendent’
law to be confidential. brief.

(h) The signature of the attornasho files the brief; qrif the (b) The respondent may file with his or her brief a supplemen
partywho files the brief is not represented byattorneythe sig  tal appendix. If the recorid required by law to be confidential,
natureof that party If the brief was prepared with the draftingthe supplemental appendirust comply with the confidentiality
assistancef an attorney under 802.05 (2m)the brief must con requirementsinder sub(2) (a) Any supplemental appendhall
tain a statement that “This document was prepared with the-asdistlude a table of contents, a copy afiy unpublished opinion

Signature

be(3) ResPONDENT'SBRIEF. (@) 1. The respondent shall file a
brief within the later of any of the following:

a. Thirty days after the date sérvice of the appellastbrief,

anceof a lawyer’ citedunder s809.23 (3) (apr(b), and a signed certification that
(i) Reference to the partiby name, rather than by party desigthe appendixcomplies with the confidentiality requirements
nation, throughout the gument section. undersub.(2) (a)in a formsubstantially similar to the confiden

(2) ApPENDIX. (a) Contents. The appellan brief shall tiality provision under sulf2) (b). _ _
includea short appendix containinat a minimum, the findings  (4) REPLY BRIEF. (a) The appellant shall file a reply brief, or
or opinion of the circuit court, limited portions of the record essef Statement that a reply brief will not be filed, within the later of:
tial to an understanding tiie issues raised, including oral or writ 1. Fifteen days after the date of service of the resporsdent’
ten rulings or decisions showing the circuit cosirteasoning brief, and 3 additional days under8)1.15 (5) (ajf service is
regardingthose issues, andapy of any unpublished opinion accomplishedy mail; or
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2. Fifteen days after the date on which toeirt accepts the  (f) A respondent-cross—appellant must comply with the same
respondens brief for filing. appendixrules as an appellant under s@®). (a)and(b), except

(b) The reply brief under pgg) shall comply with sul1) (e) thata respondent-cross—appellant shall not be required to include
and(f). If an unpublished opinion is cited unde889.23 (3) (a) Materialsthat are contained in the appellarappendix.
or (b), a copy of the opinion shall be provided in an appendix to (7) NoONPARTYBRIEFS. (a) A person not a party may by motion
thereply brief. requestpermission to file a brief. The motion shall identify the

(5) CoNSOLIDATEDAND JOINTAPPEALS. Each appellant in cen interestof the person and state why a brief filed by that person is
solidated appeals ajoint appeal and each co—appellant may fildesirable.
a separate brief or a joint brief with another appellant or co— (b) If the brief will support or oppose a petition unde3G9.62
appellant. A joint brief must not exceed the page allowance f@jr 809.7Q the brief shall accompany the motion ahall be filed

asingle appellant. within the time permitted for the opposing party to éilesponse
(6) Cross-apPPEAL. Briefing in a cross—appeal shall be as folto the petition. If an unpublished opini@ncited under $309.23
lows: (3) (a)or(b), a copy of the opinion shall be provided in an appen

(a) An appellant-cross—respondent shall filebrief titled dix to the brief.
“Appellant’s Brief” within the time specified hyand in com (c) Except as provided in pgb), the motion shall be filed not
pliancewith, the requirements of sul{g) and(2). laterthan 14 days after the respondebtief if filed, and the brief

(b) 1. A respondent-cross—appellant shall file a brief titleshall be filed within the time specified by the court. If an unpub
“CombinedBrief of Respondent andross—-Appellant” within the lishedopinion is cited under 809.23 (3) (apr (b), a copy of the
later of any of the following: opinionshall be provided in an appendix to the brief.

a. Thirty days after the datef service of the appellant- (8) NUMBER, FORMAND LENGTHOF BRIEFSAND APPENDICES. ()
cross—respondenttwief, and 3 additional days undeB81.15 (5) Number. 1. A person shdfile either 22 copies of a brief or appen
(a) if service is accomplished by mail. dix in the supreme court or the number that the court directs and

b. Thirty days after the date on which the court accepts thlall serve 3 copies on each party
appellant-cross-responderitsef for filing. 2. Exceptas provided in sub@. and s809.43 a person shall

c. Thirty days after the date on which the record is filed in thide either 10 copies of a brief or appendix in the court of appeals
office of the clerk. or the number that the court directs and shall serve 3 copies on

2. The front and back covers of the combined brief shall g&chparty
red. The respondergortion of the combined brief shall comply 3. Except as provided in809.43 a person whes found indi
with the requirements of this section for a respondemtief, gentunder s814.29 (1)and who is not represented by counsel
includingthe length limitation for such a brief set forth in si@). shallfile 5 copies of a brief or appendix in the court of appeals and
(c) 1. The cross—appellant portion of the combined brief shalhall serve one copy on eaglarty A prisoner who has been
comply with the requirements afubs.(1) and(2) for an appel grantedleave to proceed without prepaymentfeés under s.
lant’'s main brief, including the lengtimitation for such a brief 814.29(1m)and who is notepresented by counsel shall file 5-cop
setforth in sub(8) (c) 1, except that the requirements of s{i). iesof a brief or appendix in the court of appeals and shall serve one
(c) and (d) may be omitted, the cross—appellant portion pf theopy on each party
combinedbrief shall be preceded by a blank blue coaed a sig 4. In addition to the copies required in subids2., and3., all
nature shall be required only at the conclusion of the crossy riesrepresented bgounsel shall file one electronic copy of
appellanportion of the combined brief. _ ~eachbriefas provided in £09.19 (12)and may file one electronic

(c) 1. An appellant-cross-respondent shall file a brief titlegbpy of each appendix as provided ir889.19 (13)
l;g%?'nedB”ef of Appellant ancCross-Respondent” within the ) £4rm - A brief and appendix must conform to the following

: specifications:

a. Thirty days after the date of service of the respondent- C :
_ e o 1. Produced by a duplicating or copying process that produces
cross-appellantbrief, and 3 additional days undess1.15 (5) aclear black image of the original on white pap@&riefs shall be

(@)if service 1s accomplished by mail; or roducedby using either a monospaced font or a proportional serif
b. Thirty days after the date on which the court accepts & carbon copies may not be filed.

respondent-cross—appellarttsef for filing. _

2. The front and back covers of the combined brief shall be 2. Produced on 8-1/2 byl 1ngh pape.r —
gray. The appellant portion of the combined brief shall comply 3: P- 1f @ monospaced font is used: 10 characters per inch;
with the requirements of sub#) for a reply brief, includinghe = double-spaced 1.5 inch main on the left side and a one-inch
lengthlimitation for such a brief set foriin sub.(8) (c) 2. The Mmarginon all other sides. _ _ o
cross-respondepbrtion of the combined brief shall compijth c. If a proportional font is used: proportional serif font, mini
the requirements of sul3) for a responderg’brief, including the mum printing resolution of 200 dots per inch, A@int body text,
lengthlimitation for such a brief set forth in su®) (c) 1, except 11 point for quotesand footnotes, leading of minimum 2 points,
thatthe requirement of sufil) (c) may be omitted, the cross-re maximumof 60 characters per fulhe of body text. Italics may
spondentportion of the combined brief shall be preceded by rot be used for normal body text but may be used for citations,
blank redcover and a signature shall be required only at the coheadingsemphasis and foreign words.
clusionof the cross—respondent portion of the combined brief. 4. Securely bound onlgn the left side with heavy strength

(d) Arespondent-cross—appellant shall file either a reply brisfaples or by means of velobinding or tperfect” (“hot glue”)
titted “Reply Brief of Cross—Appellant” in the form required bybinding method, with pagination at the center of the bottom mar
sub.(4) for reply briefs, or atatement that a reply brief will notgin. A brief may be bound by another method if authorized in
be filed, within the later of: writing by the clerk of the court.

1. Fifteen days after the date of service of the appellant-(c) Length. 1. Those portions of a parsydr a guardian ad
cross—respondenttsrief, and 3 additional days undeB61.15 (5) litem’s brief referred to in sulfl) (d), (e) and(f) shall not exceed
(a) if service is accomplished by mail; or 50 pages if a monospaced font is usedlgd00 words if a proper

2. Fifteen days after the date on which the court accepts tiemal serif font is used.
appellant-cross-respondentrief for filing. 2. Appellants replybrief or a brief filed under suk?) shall

(e) Each part of a combined brief shall comply with the formot exceed 13 pages if a monospaced font is used or 3,000 words
andlength certification requirements of s8) (d). if a proportional serif font is used.
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(d) Form and length certificationCounsel shall append to the (12) ELECTRONICBRIEFS. (a) General rule. An attorneyfiling
brief and appendix a signed certification that the brief and appenbrief under these rules shall file with t@urta copy of the brief
dix meet the form and length requirements of pdmsand(c) in  in electronic form. A self-represented party is not requirditeto
the following form: an electronic copy of the brief, but may do so as provided for in

| hereby certify that this brief conforms to the rules containdiis subsection. Notwithstanding&01.17 (9) the paper copy of
in 5.809.19 (8) (bynd(c) for abrief and appendix produced withthe brief remains the éitial court record.
a[monospaced] [proportional serif] fonT.he length of this brief (b) Process.Attorneys and self-represented parties filing an
is .... [pages] [words]. electronicbrief shall use the electronic filing system under s.
Signed: ... 801.1%7
Signature (c) Format. The electronic brief shall be in text—searchable

For purposes of the certification and length requirements lgprtablgl?ocument Format (PPF)' o
this subsectioncounsel may use the word count produced by a (d) Filing. The date on whicthe paper brief is filed under s.

commercialword processor available to the general public. ~ 809.80 (3) (bhall be the dicial dateof filing of the brief. The
(8m) GUARDIAN AD LITEM BRIEF. If the guardian ad litem electronic copy of the brief shall be electronically transmitted on

i ; o before the date that the paper bridfled under s809.80 (3)
choosedo participate in an appeal and takes the position of . ! .
appellant,the guardian ad liters’brief shall be filed within 40 %} Anbelfectrorlllc clopy offa br|e|f s%bm_ltted t?] the eI?‘ctlrlthtl;mg "
daysafter the filing in the court of the record on appeal. If th%ys(tjem elore tde cohseg reguiar _du?jlr]e_ss ct))urs sha | € eonsi 4
guardianad litem chooses to participate in an appeal and takes@ﬁ%htrar}sn;'tte on that :te, IprOVI € tl)t!sfsu ;equegt ¥tacc§pte
positionof a respondent, the guardian ad litebvief shall be filed Iy e ]? er :Jpobn review hn e ectr:olrlug ne s.‘é mlctjte aiter t g h
within 30 days after service of the appellardtief. If an unpub © OS%O regu ard usiness hours shall be considered transmitted the
lishedopinion iscited under s309.23 (3) (apr (b), a copy of the next usmess_ ay ) )
opinionshall be provided in an appendix to the brief. If the guard (€) Corrections. If corrections are required to be made, both
ian ad litem chooses not to participate in an appeal of an actiori¥t Paper and electronic copies shall be corrected.
proceedingthe guardian ad litem shall fileith the court a state () Certification. In addition to the fornand length certifica
mentof reasons for not participating within 20 days after the filingon required under $809.19 (8) (d) attorneys andelf-repre
of the appellans brief. sentedparties shall certify that the text of the electronic copy of
(9) BRIEF cOVERS. Each brief or appendix shall have a fronthe brief is identical to the text of the paper copy of the brief.
andback cover The front cover shall contain the name of the (g) Motion for rlief. An attorney who lacks technological
court, the caption and number of the case, the court and judgabilityto comply withthis subsection may file a motion under
appealedrom, thetitle of the document, and the name and address309.14for relief from the electronic filing requirements at the
of counsel filing the documentExcept as provided in 809.81 time the attorney files the paper brief. An attorney shall show
(8), the caption shall include the full name of each party in the cfoodcause why it is not feasible to file a copy of the brief eleetron
cuit court and shall designate each party so as to identify eaehly.
party’sstatus in the circuit court and in the appellate court, if any (13) ELecTRONICAPPENDIX. () General rule. An attorney fit
Thecovers of the appellastbrief shall be blue; the respondent’ ing an appendix under these rules may file with the court a copy
red; a combined respondent-cross—appelfaredwith a blue of the appendix in electronic fornA self-represented party is not
divider page; a combined reply—cross-respondegtay with a requiredto file an electronic copy of theppendix, but may do so
reddivider page; a guardian ad litenyellow; a person other thanasprovided for in this subsection. Notwithstandin§&1.17 (9)
aparty green; the reply brief, gragnd the appendix, if separatelythe paper copy of the appendix remains tHeciafl court record.

printed,white. In the event the supreme court grants a petition for (b) Process.Attorneys and self-represented parties filing an

reviewof a decision of the court of appeals, the covers of the brigigctronicappendix shall use the electronic filing system under s.
of each partyshall be the same color as the cover of that gartydg1.17

briefsfiled in the court of appeals. In the supreme court, “peti
tioner” shall be addetb the party designation of the petitioner
andthe responderg’party designation shall remain g@ne as in documentr documents separate from the brief.

the court of appeals. (d) Filing. The date on which the paper appendix is filed under

(10) CITATION OF SUPPLEMENTAL AUTHORITIES. If pertinent 5.809.80 (3) (bkhall be the ditial date of filing of the appendix
authoritiesdecided after briefing come the attention of a party Theelectr(or)ﬂgz ():Sopy of the appendix shall bgelectron?(?adys

o][ta nﬁnparty under sufy) or a guargi_an ag Ili_tem ,g'?dfegs(*éﬂ) mitted on or before the date that thaper appendix is filed under
afterthe parys or nonparts or guardian ad litersbrief has been g gng gp (3) (b) An electronic copy of an appendix submitted to

filed, or after oral yument but before decision, the pangn e electronic filing system before the clostregular business
hoursshall be considerelansmitted on that date, provided it is

o < . X Subsequenthaccepted by the clerk upon reviewn electronic
appeal. If the new authority is a decision of thasaébnsincourt endixsubmitted after the close of regular business hehat

of appeals, the authority is considered de_cidt_ad fpr purposes of ﬁﬁ%onsidered transmitted the next business day
subsectioron the date oén order for publication issued under s. (€) Corrections. If corrections are required to be made, both

809.23(2). The letter shall do the following: the paper and electronic copies shall be corrected.

() Set fgrth the citations fo.r the author{ty (f) Certification. In addition to the certification required under

(b) Identify the page of therief or the point that wasgued 5 g09.19 (2) (bjand(3) (b), attorneys and self-represented parties
orally to which the citations pertain. _ shall certify that the content of the electronic copy ofabgendix

(c) For each authority that is cited, briefly discuss the prepogi identical to the content of the paper copy of the appendix.

tion that the authority supports. History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d xiii

(1979);1979 c. 10; Sup. Ct. Orderl04 Ws. 2d xi (1980):1981 c. 39G.252 Sup.
(11) RESPONSETO SUPPLEMENTALAUTHORITIES. A response to Ct. Order 111 Wis. 2d xiii (1983); Sup. Ct. Ordetl2 Wis. 2d xv (1983); Sup. Ct.

theletter under sul{10) may be filedwithin 11 days after service order,115 Ws. 2d xv (1983)Sup. Ct. OrderL23 Ws. 2d xx (1985); Sup. Ct. Order

of that letter The response shall briefly discuss the reason wi WS- gg xxx(u1| g(é%Bfis): SU&- Cot- doe{(éﬁl\?\il V\z!z 2d )E\{g S%?8;9): Sért)- OCtd Olréi;r
- P S. Xin , 2up. . Ori S. XXIX ; oup. . Oragl
eachauthority does not support the stated proposition, unless &' 2 (1992); Sup. Ct. Orde71 Ws. 2d xiii, xvii, xxxvii (1992); Sup. Ct.

propositionis not disputed. OrderNo. 93-20 179 Wis. 2dxxv; 1993 a. 4861995 a. 224Sup. Ct. Order No.

(c) Format. An electronic appendix shall be in Portable Docu
mentFormat (PDF). An electronic appendikall be filed as a
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97-01, 208 Wis. 2d xxiii (1997);1997 a. 35Sup. Ct. Order Nd0-02 2001 WI 39, is denoteda “nonparty” under sub. (7), or a guardian ad litem under sub. (8m). This
242 Wis. 2d xxvii; Sup. Ct. Order N@2-01 2002 WI 120, 255 \§. 2d xiii; Sup.  procedurds based upon Federal Rule of Appellate Procedure 28 (j) and Grdeit
Ct. Order No.04-11, 2005 WI 149, 283 W§. 2d xix; Sup. Ct. Order N66-02 2006 28 (e) of the Seventh Circuit Court Appeals. [Re Order No. 00-0ZXegtive July
WI 118, 291 Ws. 2d xiii; Sup. Ct. Order N@@7—-03 2007 WI 129, 303 \§. 2dxxvii; 1, 2001]
Sup. Ct. Order Nd)8-15and 08-18, 2009 WI 4, 3Mis. 2d xxix;2009 a. 180Sup. Judicial Council Note, 2002: Occasionally an appellagbrief is filed before the
Ct. Order No.10-Oland 10-022010 WI 42, 323 \i¢. 2d xxiii; Sup. Ct. Order No. recordis filed with the appellate court clerk, especially in cases involving pro se
13-1Q 2014 W1 45, filed 6-27-14, £f1-1-15. appellants. The amendments to sul§8) and (6) (b) 1. conform to current practice

Judicial Council Committee’s Note, 1978Sub. (1). The formdor briefs_ estab py establishing the due date for the respondemttief or respondent—
lishedin former Rule 251.34 is generally followed except that the requirement otfoss—appellantbrief as thdatest of thirty days after date of service of the appel
synopsisof the agument in the table of contents is eliminated. Former Rule 251.8ht's brief (plus three days if service is by mail), thirty days after the date on which
(1) required the synopsis and gave 208.\W30 as an illustration. The synopsis washe court accepts the appellanbriefor appellant—cross—responderttrief for filing,
no longerincluded in most briefs and if it was, often was very lengthy and served gpthirty days after the date on which the record is filed in tfieeobf the clerk.
realpurpose. Itis replaced in the tablecofitents by a shorteane sentence summary  Sybsectior(9) is amended to conform to the party designations used by the clerk’
of each sectioof the agument portion of the brief. New statements pertaining to thgffice when a petition for review is granted. [Re Order No. 02-fctie January
needfor oral agument and whether the opinion in the case will set precedent and thuso3]
shouldbe QUb"ShFd are addeil[h% purpose of tge_ Iafuter is to assist the courtin screen comment, October 2005:As the number of appeals has increased, the Court of
ing cases for oral gument or submission on briefs. Jealin A ; Py . ;

Sub.(2). The lengthy appendix with the narrative of testimony required by for p%%irfteg? 2%%32@ Egglr} g'scéstr?;g;\]gttgf g e(gallg? 8%"3 kllgg(zp)rc()g)e Sbse lle::;r;;:cl;eased.
Rule251.34 (5) is replaced with the system used in the United States Court of App irethat appell : : ot

il ; . - ppellang counsel certify compliance withigyStat. § (Rule) 809.19 (2)

for the Seventh Circuit. Under this system the original record serves as the prin as renumberekly this order), that requiires an appeliabiief include an appen
evidence of what occurred in théal court. The appendix becomes a very ab_brewdix and sets forth the contents of the appendix. The Court of Appeals béiatves
ated document with only those items absolutely essential to an understafiiing a certification requirement, similar to the fornd length certification required by

case. It is designed to be nothing more than a useful tool to the menftibescourt. Wis. Stat. § (Rule) 809.19 (8) (d) will result in increa: pliance with renum

Thefailure to include some item in the appendix has fezedn the ability or willing : - :
nessof the court to consider any matter in the record. This change, combined iif{edWis. Stat. § (Rule) 809.19 (2) (ahd improve the quality of appendices that
Ziefiled with the court. [Re Sup. Ct. Order Nizt-1]

the elimination ofthe requirement of printed briefs, should reduce the cost of

appeal. ~ NOTE: Sup. Ct. Order No.08-15and 08-182009 WI 4 states: “The follow
Sub.(5). Each appellant in a case has the right to file a separate brief and needN@ofomment toWis. Stat. §§ (Rule) 809.19 (12) and 809.19 (13) is not adopted
sharea brief with co—appellants. but will be published and may be consulted for guidance in interpeting and

Sub.(6). The parties to a cross—appeal can file the same briefs as the parties tepidying the statute.”
mainappeal. Thus the cross—appellant can file a 40 page brief as cross—appellant@omment, 2008: An electronic brief requirednder s. 809.19 (12) and an elec
additionto his 40 page brief as respondent. The cross—appellant catoaibine  tronic appendix requested under s. 809.19 (13) are in addition to and not a-replace
bothbriefs in a single brief but is limited to the page limits on each section of briefientfor the paper brief and appendix required under s. 809.19. The filing require
A cross—appellant filing a 30 page brief as respondent is still limited to a 40 page hriehtis satisfied only when the requisite number of paygries of the brief and
ascross—appellant. appendixand the electronic brief are filed.
Sub.(7). The practice undéormer Rule 251.40 is modified to require the request Thefiling of an electronic appendix is encouraged, ttrequired. These rules
to file an amicus curiae brief be made by motion rather than by IBtee 29, FRAP  do not provide for total electronic filing at the appellate level. Accordjrigeypaper
Themotion shouldndicate the interest of the amicus and why a brief by the amicgspiesof appellate briefs and appendices constitute thgaifcourt record.
is desirable. N ) ) An electronic brief shall be submitted to the court as a text-searchable Portable
Subs.(8) and (9). In addition to briefs produdagithe standard typographical pro Document~ormat (PDF) document. “PDR& a universal file format that preserves
cessbriefs produced by a mimeograph or photocopy process from typewritten cap¥fonts, formatting, pagination, and graphics of a source documeett-search
may also be filed. The principal objective is to reduce the cost of an appeal to #igebriefis created by electronically converting the original word processing file to
Court of Appeals. The specifications for the printed and typewritten pages &/®DF document. An electronic appendix may be submitted as a non—text-searchable

designedo resultin briefs of approximately an equal number of words no mattaspF document. A non-text-searchable appendix is created by scanning the paper
which process is used. The paper siZz8-1/2 x 1 is specified for the sake of unifor gocumento create a PDF document.

mity and ease of handling. . o . Electronicbriefs may be enhanced with internal links (such as a table of contents
Colorsfor covers are specified to permit easy identification of the briefsOf®er  ith links to locations in the brief) or external linfiiks to websites containing the
effectiveJuly 1, 1978] text of cases or statutes cited in the brief). External links electronic brief shall

Judicial Council Committee’s Note, 1979Sub. (8) (a) previously required that not require a password for access to the case or statute. No enhancement to an elec
30 copies of a brief or appendix be filed in either @wurt of Appeals or Supreme tronic brief shall alter the text of the brief.
Court. The number of copies to be filed in the Court of Appeals or Supreme Courh|| electronic briefs shall be submitted in a single electronic file. Thediieain
hasbeen reduced to 20 copies to reftéwt smaller number of judges deciding anjng the electronic brieghall not contain the appendix or any other document or mate

appeabefore the Court of Appeals and thdfidifity the Supreme Court is facing in ia|. An electronic appendix containing more than 200 pages may be split into smaller
havingenough storage space to retain the 30 copies of a brief previegsiyed. lectronicfiles.

Theprovision in Rule 809.43 requiring the filing of 10 copies of a brief and appen IXSample electronic brief certification form:
in an appeal heard by one judge remains unchanged. [Re Gedéveflan. 1, 1980] CERTIFICATE OF COMPLIANCE WITH RULE 809.19 (12)
Judicial Council Committee’s Note, 1981Sub. (1) (e) is amended to incorporate | hereby certify that:
SCR80.02 governing citation of published court of appeals or supreme courtopin | haye submitted an electronic copy of thitef, excluding the appendix, if any
ion in a brief, memorandum or other document filed with the court of appeals \Qhich complies with the requirements of s. 809.19 (12). | further certify that:
supremecourt. ) . . i This electronic brief is identical in content and format to the printed form of the
Sub.(8) (b) 4 previously required that a brief and appendix be bound only on et filed as of this date.
left side with staple or tape. A siafent number of heavgtrength staples are to be copy of this certificate has beearved with the paper copies of this brief filed
usedto assure that the briefs and appendix remain securely bound when used by i#€he court and served on all opposing parties
courtof appeals and supreme court. The prior alternative method of binding the brie Signed '
andappendix solely with tape is repealed. Signature
Sub.(9) is amended to clarify that both a front and back cover of a brief and apPeNgample electronic appendix certification form:

dix are required. [Re Orderfettive Jan. 1, 1982] OMPLIANCE WITH RULE 809.19 (13
Judicial Council Note, 1988:Sub. (7) (b) permits nonparties to request permis Fﬁeﬁglljilggﬁy?rfa% 19(13)

sionto file a brief supporting or opposing a petition for the Supreme Court o review| paye sybmitted an electronic copy of this appendix, which complies with the
a decision of the Court of Appeals or to take original jurisdiction. In these Cases*r@fuirements;f s.809.19 (13). | further certify that:

i d the brief shall be filed togethwithin the time permittetbr response by ; Y iy e i i al : ; ;
motionanc This electronic appendix is identical in content to the printed form of the appendix
a6 c) clasifies that th limit d tinclude the table of corf e 28 Of this date.

evisedsub. (8)(c) clarifies that the page limit does not include the table of con™"s' o, of this certificate has been served with the pappiesof this appendix
tents,table of cases and other authorities, statemessoés, statement on orafjar - : : :

e ; . . filed with the court and served on all opposing parties.
mentand publication, appendix supplemental appendix. [Re Ordefeefive Jan. Signed
1,1989] f
ipint . . . ) ) Signature
Judicial Council Note, 2001: Subsection (1) (h) requires a signature on briefs. [Re Orde? No. 08-15 and 08—18egftive July 1, 2009]
Subsectior(1) (i) makes identification of the parties consistent and less confusing. , ) L . .
Subsection(3) was revised to address a situation in whichajeellants brief is __ APpellate counsed appendix containing only a copy of the judgment of cenvic
servedon the respondent, but has not yet been accepted for filing by the cahet. Iftion, & notice of motion and motion to suppress, and a notice of intent to pursue post
respondentindertakes to prepare its brief witti days after service of the appel convictionrelief did not meet the standard under sub(gR}o contain “essential to
lant’s brief and the appellastbrief has not yet been accepted for filing, the resporn understanding of the issues raised.” When counsel certified that the essential items
dentwill have wasted time and eigrif the appellant brief ultimately is rejected. Werein the appendix when they were not, the certification was false and counsel was
Thelast sentence of sub. (4) was adtiecequire record references and a conclusiogubjectto sanction. State Bons,2007 W1 App 124301 Ws. 2d 227731 N.W2d
in a reply brief. Subsection (6) was rewritten to clakifiefing requirements in 367, 06-1625 ) o ) )
cross-appealsThe time limit in sub. (7) (c) was changed from 10 to 14 days. Please/Vhenthe court of appeals is considering imposirgpaction on an attorney for
seethe comment to s. 808.07 (6) concerning time limits. The reference to s. 80diligg a brief with a deficient appendian order to show cause should be issued direct
wasdeleted in sub. (8) (a) 1. because the greater number of éopiesded when  ing counsel to explain why a violation of sub. (2) (a) and (b) should not be found and
asingle—judge appeal reaches the supreme c8utsection (8) (a) 3. was amendedwhy the attorney should not pay a monetary penalty for fatinigclude in the appen
to apply topro separties only Subsection (8) (b) 4. was amended to allow “velebinddix portions of the record that may have been essential to an understanding of the
ing” of briefs, a process commonly accepted but not authorized by statute. -Subisstiein the case and for filing a false certification. The order to show cause should
tion (9) requires parties to use the complete case caption. Parties shall not abistifethat alternativelythe attorney may pay the amount of money stated in the order
the caption by use of “et al” or similar phras&ubsections (10) and1(lare new within 30 days of the date of the order without showing cause why the attorney should
and establish a procedui@ supplementing briefs or oralgument with pertinent notbe relieved of this obligation. StateNielsen2011 WI 94 337 Wis. 2d 302805
authoritiesthat subsequently come to the attention of a party or an amicus curiae, Whd/.2d 353 10-0387
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The page length limits in sub. (8) apgly original jurisdiction actions. ¥ts v 4. Contributes to the legal literature by collectaage law or
Thompson 116 F-3d 220(1997). reciting legislative history; or

809.20 Rule (Assignment and advancement of ~ cases). 5. Decides a case of substantial andtinuing public interest.

The court may take cases under submission in such order and upofP) An opinion should not be published when:
suchnotice as it determines. A party may file a motion to advance 1. The issues involve no more than the application of well-
the submission of a case either before or after the briefs have beettledrules of law to a recurring fact situation;
filed. The motion should recite the nature of the public or private 2. The issue asserted is whether the evidencefisisaf to
interestinvolved, theissues in the case and how delay in submisupportthe judgment and the briefs show the evidence i§-suf
sionwill be prejudicial to the accomplishment of justice. cient;

History: Sup. Ct. Order83 Wis. 2d xiii (1978). 3. The issues are decided on the basis of controlling precedent

Judicial Council Committee’s Note, 1978:This rule incorporates the present gnd no reason appears for questioningualifying the precedent;
unwrittenprocedure for having the submission of a case advanced. It also specifies !

the factors that may & ct the advancement of a case. [Re Ordecéte July 1, 4. The decision is by one court of appeals judge under s.
1978] 752.31(2) and(3);

5. It is a percuriam opinion on issues other than appellate
809.21 Rule (Summary disposition). (1) The court upon jurisdiction or procedure;
its own motion or upon the motion of a party may dispose of an 6. It has no significant value as precedent.
appealsummarily (2) DEecisioN ON PUBLICATION. The judges of the court of

(2) A party may file at any time a motion for summary disposfPpealsvho join in an opinion in an appeat other proceeding
tion of an appeal. Sectid09.14governs the procedure on theshall make aecommendation on whether the opinion should be
motion. published. A committee composed of the chief judge or a judge
History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39Gs. 252 of the court of appeals designated by the chief judge and one judge
Judicial Council Committee’s Note, 1978:The basic concept in former Rule from each district of the court of appeals selected by the court of

251.540f allowing the Supreme Court to dispose of appeals summarily is continu 1 iatri ; .
but Rule 809.21 specifically authorizes a motion for this purpose. Such a motion \zﬁ)peaISUdges of each district shall determine whether an opinion

often used undeprior procedure, but the rules did not expressly authorize it. [H§i0 be published.

Ordereffective July 1, 1978] (3) CITATION OF UNPUBLISHED OPINIONS. (a) An unpublished
opinionmay not be cited in any court of this state as precedent or

809.22 Rule (Oral argument). (1) The court shall deter authority,except to support a claim of claim preclusion, issue pre

mine whethera case is to be submitted with orajument or on clusion,or the law ofthe case, and except as provided in (s

briefs only _ _ ~(b) In addition to the purposes specified in (@ an unpub
(2) Thecourt may direct that an appeal be submitted on bridfshed opinion issued on afterJuly 1, 2009, that is authored by

only if: a member of a three—judge panel or by a single judge under
(@) The aguments of the appellant: 752.31(2) may be cited fo_r !ts persuasivg vaIug. A per curiam
1. Are plainly contrary to relevant legal authority that appe&Pinion, memorandum opinion, summadysposition orderor

to be sound and are not significantly challenged; otherorder is not an authored opinion for purposes of this subsec

. ; . ) ._tion. Because an unpublished opinion cited forpigssuasive
autﬁdrﬁ\r?sogiizzwof? g%xv(ﬁeor:tdmgrm and for which no supportin alueis not precedent, it is not binding on any court of this state.
y S . A court need not distinguish or otherwidiscuss an unpublished
3. Involve solely questions of fact and the fact findings aighinionand a party has no duty to research or cite it.

clearlysuppo_rted by stitient evidence; or . ¢) A party citing an unpublished opinion shall file and serve
(b) The briefs fully present and meet the issues on appeal py of the opinion with the brief or other paper in whicé

fully develop the theories and legal authorities on each side so yghion s cited.

oral aigument would be of such ngamal value that it does notjus 4y pequesTrorRPUBLICATION. (a) Except as provided in par

tify the addltlonabxpendlture.of court time or cqst to the Iltlgant(b)’ any person may at any time file a request that an opinion not
(3) Thecourt shall determine the amount of time for orgliar recommendedor publication or an unreportezpinion be pub

mentallowed to each party in a case either by generspecial  |ishedin the oficial reports.

order. _ _ _ (b) No request may be made for the publication of an opinion
(4) On motion of any party or its own motion, the court mayhatis a decision by one cowf appeals judge underzs2.31 (2)

order that oral gument be heard by telephone. and(3) or that is a per curiam opinion on issues other than-appel
History: Sup. Ct. Orde83 Ws. 2d xiii (1978); Sup. Ct. Ordet41 Wis. 2d xiii late jurisdiction or procedure.
(1987).

Judicial Council Committee’s Note, 1978:The Supreme Court has for anumber  (C) A person may request thaper curiam opinion that does
of years scheduled some cases for submission on briefs only withoaigoraent  not address issues of appellate jurisdiction or proceduvéthe

in an efort to accommodate its lyeoning caseload. The criteria by which the cou ; ;

decideswhether a case is to have orajuament have never been formadigiopted. rawn'aqthoredi_nd recommended for DUbhcat'On' _That request

This rule is a statement of those criteria. Counsel should address these criteria in $téall be filedwithin 20 days of the date of the opinion and shall

briefsin discussing the question of the need for orglierent. See Rule 809.19 (1) be decided by the panel that decided the appeal.

(c). Flexibility is provided by sub. (3) as to the length of orgliarent in order to meet . .

the needs of an individual case. It may be appropriate, for example, to have an ora(d) A copy of any request madeder this subsection shall be

aor%umeﬁn'fcir th% slole1 plf{;'%%?e of allowing the court to ask questibosunsel. [Re  servedunder s809.800n the parties to the appeal or other-pro
rdereffective July 1, [an ; ‘o -

Judicial Council Note, 1988:Sub. (4) [created] authorizes oragaments to be Ceedmgl.n which .the opinion was filed. A party t_O '.[he appeal or
heardby telephone conference on motion of any party or the court of apfieals. Proceedingmay file a response to the request within 5 days after
Ordereffective Jan. 1, 1988] therequest is filed.

History: Sup. Ct. Orde83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2dJxiii;
809.23 Rule (Publication of opinions). (1) CRITERIAFOR  1981c. 390s.252 Sup. Ct. Orderl09 Ws. 2d xiii (1982); Sup. Ct. Ordet18 Ws.

- . : - 2d xiii (1984);1991 a. 189Sup. Ct. Order N&®6-1Q 208 Ws. 2d xiii (1997),Sup.
PUBLICATION. () Whileneither controlling nor fully measuring ¢, Ord(er N0)£)1—04 5001 Wi 35, 248 \is. 20 xi; Sup. Ct. Order N((iLB—OZ) 5006
the court’s discretion, criteria for publication in thefiolal reports Wi 2, 311 Wis. 2d xxv
of an opinion of the court include whether the opinion: Judicial Council Committee’s Note, 1978:As with Rule 809.22 on oral gu-
. o - ... ment,a former practice of the Supreme Court is written into this Rule and formal cri
1. Enunciates aew rule of law or modifies, clarifies or criti teriaestablished for it. The trend toward nonpublication of opinions is nationwide
cizesan existing rule; andresults from the explosion of appellate court opinions being writterpaind
. o . . lished. Many studies of the problem hasencluded that unless the number of epin
2. Applies an established rule of law to a factual situation Signs published each year isduced legal research will become inordinately time—
nificantly different from that in published opinions; consumingand expensive. Somegae that even accepting the premise that a court
. e R " . . __mayproperly decide not to publish an opinion this should not prevent that opinion
3. Resolves or identifies a conflict between prior decisionsom being cited as precedent since in common law practice any decisicoata
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is by its nature precedent. Othergue that a court may try to hide whatitis doing  (2) In response to a motion for reconsideration, the court shall

in a particular case by preventing the publication of the opinion in the case. ; e ;
Thereare several reasons why an unpublished opinion should not be cited: (1) !ﬁ%uean amended decision tire court shall issue an order deny

type of opinion written for the benefit of thgarties is dferent from an opinion wet ~ ing the motion.
tenfor publication and often shouitbt be published without substantial revision; (2) i ; : ihi ;
If unpublished opinions could be cited, services that publish only unpublished opin ®3) thhlng in t.hls section prOthItS the court .from reco.”sf‘der.
ionswould soon develop forcing the treatment of unpublished opinions in the satig) & decision on its own motion at any time prior to remittitur if
manneras published opinions thereby defeating the purpose of nonpublication; (&) petition for review is filed under 809.620r, if a petition for

Permittingthe citation of unpublished opinions gives an advantage to a person i fi i " L .
knowsabout the case over one who does not; (4) An unpublished opinion is notvrxjt_él}/IeWIS filed, within 30 days after filing the petition for review

authoritybut only a repeated application of a settled rule of law for which there  (4) No motion for reconsideration of a court of appeals-deci

amplepublished authority . : . !
If it is desirable to reduce the number of published opinions, the only altematmpn issued under 809.1050r 809.107is permltted.

to having some opinions unpublished is to decide cases without written opinionstistory: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi
This would be far worse because it would compouncptibelems of nonpublication (1981);1981 c. 393.252 Sup. Ct. Order Nd)0—-02 2001 WI 39, 242 \¥. 2d xxvii;
andat the same time take away from the parties the benefit of a written opinion.Sup.Ct. Order No02-01 2002 WI 120, 255 . 2d xiii; 2009 a. 25

Section752.41 (3) authorizes the Supre@eurt to establish by rule the procedure Judicial Council Committee’s Note, 1981Rule 809.24 is amended to refer prop
underwhich the Court of Appeals decides which of its opinions are to be publishetlly to the petition for supremmourt review of decisions of the court of appeals. The
Sub.(1) provides for a committee of judges of the Court of Appeals to make this detlle has been redrafted stylisticallilo substantive change is intended. [Re Order
sion. effective Jan. 1, 1982]

As a safeguard against amjstakes as to nonpublication, sub. (4) adopts theproce Judicial Council Note, 2001:Section 809.24 is amended to conform with the
dureof the United States Court of Appeals for the Seventh Circuit in permitting a peourtof appeals’ internal operating procedures, and to provide an orderly procedure
sonto request that an unpublished opinion be published. [Re Ofdetiw# July 1,  for reconsideration. Reconsideration is intended for those rare cases in which the
1978] courtof appeals overlooks or misapprehends relevant and material facts nofaw

Judicial Council Committee’s Note,1979:Sub. (4) is amended to delete the priorfor cases in which a party simply disagrees with the court of appeals. Presentation
requirementhat a motion had to be filed in order to ask the Couffppfeals to have of new factsor alternate legal guments is not appropriate on reconsideration.
one of its unreported opinions published in thdiail reports of the Court of Reconsideratiofs not permitted in s. 809.105 proceedings related to parental consent
Appeals. Requiring a motion to be filddd to confusion in some instances becausgrior to performance of abortion due to the abbreviated appellate time perieds pro
the person requesting the opinion to be published may not be a party to the appieigldin s. 809.105. Service requirements of s. 801.14 (4) afiply time for filing
decidedby the opinion and uncertainty can occur as to who should be served witmotion for reconsideration cannot be extended. See s. 809.82 (2) (). [Re Order No.
copy of the motion and given an opportunity to respond. The requirement to fil®@-02effective July 1, 2001]
motion has been replaced by the need to simply make a request to the Court dtidicial Council Note, 2002:The reference tan “order” of the court of appeals
Appealsfor publication ofan unreported opinion. [Re Ordefegtive Jan. 1, 1980] is deleted. Prior to2001 WI 39 s. 809.24 applied to a “decision” of the courd T

Court of Appeals Note, 1997A request under this paragraph [sub. (4) (c)] doeslarify that a summary dispositioorder was subject to reconsideration under s.
notaffect the time under sec. (Rule) 809.62 for filing a petition for revisan the  809.24,areference to “order” was added 2§01 WI 39 That amendment created
caseof reconsideration of a Court of Appeals decision or opinidgtihhdrawal of an ~ confusionas to whether procedural orders issued by the court during the pendency
opinionrenders that opinion a nullithccordingly a petition for review of that opin ~ of an appeal could be reconsidered under s. 809.24. Howen@nsideration of pro
ion filed prior to its withdrawal isf no efect, except that the petitioner may incorpo ceduralorders is available under s. 809.14 eliminate the confusion created by
rateit by reference in a petition for review of the opinion subsequently issued in t01WI 39, a reference to s. 752.41 (1) was added and “order” was deleteth See
appealor proceeding. Interest of A.R.85 Ws. 2d 444446,270 N.W2d 581(1978) (“decision” as used in

Court of Appeals Note, 1997The Court of Appealsecognizes that many of its S.752.41 (1) is the final decision disposing of the appeal).
opinionsare issued as per curiam opinions that should not be publishedsesder ~The amendment also eliminates the requirement thaiiine of appeals order a
(Rule)809.23 (1) (b) 5., Stats. This amendmentsiath. (4)] establishes a procedure’€sponseo a motion for reconsideration prior to amending a decision. Oftestian
wherebya person may request that a per curiam opinion be withdrawn, autimored for reconsideration will bring the cowstattention to a minor factual misstatement
recommendedor publication. The amendment also expressly stagsan opinion thatmay be corrected without the benefit of a response. The court of appeals retains
issuedby a single judge of the Court of Appeals under s. 752.31 (2) and (3), Stdiide option to order that a response be filed, if it determines that a response will assist
will not be published. thecourt. [Re Order No. 02-01fettive January 1, 2003.]

Judicial Council Note, 2008:Subsection (3) was revised to reflect that uapub

lished Wisconsin appellate opinions are increasingly available in electronic for809.25 Rule (Costs and fees). (1) Costs. (a) Costs in a
This change also conforms to the practice in numenthes jurisdictions, and is com .- . :

patiblewith, though more limited than, Fed. R. App3R.1, which abolished any civil appeal are allowed as follows unlegberwise ordered by
restrictionon the citatiorof unpublished federal court opinions, judgments, orderd¢he court:

anddispositions issued on after January 1, 2007. The revision to Section (3) does

notalter the non—precedential nature of unpublishéstvsin appellate opinions. 1. Against the appellant before the court of appeals when the
Citing an unpublished opinion of the court of appeals subjected the attorney @RPe€alis dismissed or the judgment or orddirafed.
$5(2fine. )Tamminen vAetna Casualty & Surety C09 Wis. 2d 536327 N.w2d 2 Against the respondent before the court of appeals when
55(1982). L !
Sub.(3) does not ban citation to circuit court opinions. BrantdtRC, 160 Ws. theJUdgment or order 'S reversed.
2d 353 466 N.W2d 673(Ct. App. 1991). 3. Against the petitioner before the supreme court when the

Citationto an unpublished court of appeals decision to show a conflict between dlj icfi
tricts for purposes of s. 809.62 (1) (dpispropriate. State igginbotham162 Ws. ?ﬁdgmenmf the court of appeals isfiafned by the supreme court.

2d 978 471 N.W2d 24(1991). 4. Against the respondent before the supreme court when the
A party’s invitation to the court of appeals to consider an unpublished opinion,jerdgment of the court of appeals is reversed by the supreme court

evena naked citation to it, violates the letgard spirit of sub. (3). Kuhn WlIstate andthe costs in the court of appeals are canceled and may be taxed
Co. 181 Ws. 2d 453510 N.W2d 826(Ct. App. 1993). ppeals y

Only the supreme court has the poweoterrule, modifyor withdraw language PY the supreme court as costs against another. party
from a published opinion of the court of appeals. Codkook,208 Wis. 2d 166560 5. In all other cases as allowed by the court.

N.W.2d 246(1997),95-1963 . .
Therule against citing unpublishedses is essential to the reduction of the-over (D) Allowable costs include:
whelmingnumber of published opinions and is a necessary adjunct to economical 1 Costof printing and assembling the number of copies and

appellatecourt administrationUnless and until the nonpublication rule is changed,_ . . .
violations of this rule will not be tolerated. Statévilanes,2006 WIApp 259 297 ‘briefsand appendices required by the rules, not to exceed the rates

Wis. 2d 684 727 N.W2d 94 06-0014 generallychaged in Dane CountyMsconsin, for dset printing
Thenoncitation rule and the concept of stare decisialtiat 61 MLR 581 (1978). of camera-ready copy and assembling;
Publicationof court of appeals’ opinions. Scott. WBB July 1988.

Citing Unpublished Opinions in lstonsin State and Federaltiunals. Sefarbi 2. Fees chged by the clerk of the court;
& Zaporski. Ws. Law Nov. 2004. 3. Cost ofthe preparation of the transcript of testimony or for
appealbonds;

809.24 Rule (Reconsideration). (1) Except as provided in
sub.(4), a party may file a motion for reconsideration in the cou .
of appeals within 20 days after the date of a decision issued p%rcordon appeal .

suantto 5.752.41 (1) The motion must state with particularibe 5. Other costs as directed by the court. _
pointsof law or fact alleged to be erroneously decided in the deci (C) A party seeking to recover coststire court shall file a
sionand mustnclude Supporting gument. No separate memo statemenbf the costs Wlthln 14 days Of the fll_lng of the decision
randumin support of the motion is permitted unlestsequently ©f the court. An opposing party may file, withih days after ser
ordered by the court. The court may order a response before ¥4 of the statement,raotion ObJECtlng to the statement of costs.
ing an amended decision. No response to the motion is permitteqd) Costs allowed by the court are taxed by the clerk of the
unlessordered by the court. The motion and any response staurtof appeals irrespective of the filing by a party of a petition
not exceed 5 pages if a monospaced ®uised or 1,100 words for review in the supreme court. In the event of review by the
if a proportional serif font is used. supremecourt, costs are taxed by thlerk of the supreme court

4. Fees of the clerk ahe trial court for preparation of the
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asset forth in parga) and(b). The clerk of the supreme court shalhavebeen extended, modified, mversed. In Matter of Estate of Koenigsmad9

includein the remittitur the costs allowed in the court. The clem%f‘s)r%?:i:rls'\a‘ggsgniggv(\%oﬁf’éb ﬁaigl)' erly assessed costs under sub
of circuit court shall enter the judgment for costs in accordangg ). Facy v Department of Revenuz33 “WESH_OZd 151394 N.W2d 756(Ct.

with 5.806.16 App. 1986).

; Restrictingaccess to courts as a sanction for a frivolous action was appropriate
(2) FEES. (a) The clerk of the court shall Cganhe fOHOWIng whenthe order was narrowly tailored to balance the interespiblic access to

fees: courts,resjudicata, and the publigright not to have frivolous litigation be a drain

il _ it i i on public resources. MinniecheskeGriesbachl161 Ws. 2d 743468 N.W2d 760
1. For filing an appeatross—appeal, petition for reviepett (Ct App. 1991).

tion to bypass, or other proceeding, $195. Asking the court of appeals to reweigh the testimony of witnesses and to reach a

i ini conclusion regarding credibility contrary to that reached by a trial judge was frivo
d2' For maqugtatchopy ofa r?cg(r)d, patmgoplnlonhof the court o esor wWangelin,221 WS, 2d 659586 N.W2d 1(Ct. App. 1998)97-2974
andacomparing It 1o the original, cents Tor each page. A frivolous appeal filed by a non-lawyer results in the same harm as if it were filed
3. For comparing for certification of a copy®fecord, entry by a lawyer It would not be fair or logical to say that had a lawyer filed the appeal
f : : castswould have been awarded but to deny recovery because the appeal-was pre
or p_a_per_when the copy 1s furnished by the person requesting tecby a pro se litigant. Holz Busy Bees Contracting, In223 Ws. 2d 598589
certification, 25 cents for each page. N.W.2d633(Ct. App. 1998)98-1076

i ; While only an appellate court can find an appeal frivolous, the case may be
4. For a certificate and seal, $1, except for an attmrmytlf- remandedo the circuit court to determine the amount of attorney fees to be awarded.

icateof good standing, $3. Lucarelli v. Vilas County 2000 W1 App 157238 Ws. 2d 84 616 N.W2d 153

i -2827
(b) The state is exempt from payment of the fees set forthgmn addition to an order to pay the respondentsts, fees, and attorney fees, an

par.(a)_ 1.to4., except that t_he_ clerk is not obligated to supply th@pellantwhose appeal wasund frivolous after his brief was stricken for being
statewith free copies of opinions. _offen_sivr:e,scurrilmfjs, andlinapgr(r)]priate was barred fro][n filinglan_y future precle_ed
] sin the court of appeals and the circuit court arising from, relating to, or involving
(C) The clerk of the court of _appeals may refuse to file, reco'{ respondents. Puchner kepperla 2001 WI App 50241 Ws. 2d 545 625
certify, or render any other service without prepayment of the fersv.2d609 98-2853
establisheday this section Thecircuit courts award of fees tthe respondent due to the appelgoverlitigat
’ .ing by filing multiple frivolous issues on appeal, in violation of the circoitrt's
(3) FrRivoLous APPEALS. (@) If an appeal or cross—appeal isrder,was not prevented by a court of appeals finding that no fees could be awarded
foundto be frivolous by the court, the court shall award to the sugdersub. (3). Zhang.wu, 2001 WI App 267248 Ws. 2d 913637 N.Ww2d 754
cessfulparty costs, fees, amdasonable attorney fees unde( thiS"| "Srder to be awardembsts, fees, and reasonable attorney fees, the moving party
section. A motion for costs, fees, and attorney fees under this Sufustprove that the entire appeal presented was frivolousn dument advanced
sectionshall be filed no later than the filing of the respondenthas a.‘*’“aé’éeoi"\?&'foé‘zt?? 3\531362% 'glﬂgégll\\'lo\'lggz-lBO%U”{Sgéﬂmomated Prod
f . P A ucts, Inc. S. . -
brief or, if a cross—'appeal IS _flled' nater_than the f'“ng of the Thetrial court cannot make a finding that an appeal is frivolous anitli®ut
cross—-respondent’drief. This subsection does not apply t@uthorityto order the payment of frivoloumsts and fees associated with an appeal.

appeajg)r Cross—appea]s undemgloz 809.3Q or974.05 g/lsorge;g:\sl. Aiken & Scoptur2006 WI App 46289 Wis. 2d 833712 N.w2d 7],

(b) The costs, fees and attorney fees awarded undeapar
may be assessed fully against the appektandross—appellant or gng 26 Rule (Remittitur). (1) The clerk of the courbf
theattorney representing the appellancmss—-appellant or may gpnealsshalltransmit to the circuit court the judgment and deci
be assessed so that the appellant or cross-appellant and the &{if}{ or order of thecourt and the record in the case filed pursuant
ney each pay a portion of the costs, fees and attorney fees. 45 809.1531 days after the filing of the decision or order of the

(c) Inorder to find an appeal or cross-appeal tfribelous  court,or as soon thereafter as practicable. If a petitionefgew
underpar (a), the court must find one or more of the following:js filed pursuant to s809.62 the transmittal is stayed until the

1. The appeal or cross—appeal was filed, used or continuedipremecourt rules on the petition. If a motion for reconsidera
bad faith, solely for purposes of harassing or maliciously injuringpn is filed under s809.24 the transmittal is stayed until the court
another. files an order denying the motion, or files an amended decision or

2. The party or the party’attorney knewor should have C_)rder,and t_he subsequent expiration of any period for filing a peti
known, that the appeal or cross—appeal was without any reastiin for review

ablebasis in law or equity and could not be supported ggcal (2) If the supreme court grants a petition for review déet
faith agument for an extension, modification or reversabaét  sionof the court of appeals, the supreme court upon filing its deci
ing law. sionshall transmito the trial court the judgment and opinion of

(157'?)03: Séitp.o %ﬁ&eﬁg Vz\lg Zt(ilglgl()li%g):csg%gclt.?%%%@g Vg\lgséidz ;&I the supreme court and the complete record in the case théess
;Sup. Ct. . 2d Xi . ; . . : : [P :
552 1935 3. 29SUp. Ct. Orderl51 Ws. 2d xvii (1989):1995 a. 2241997 a 251 CaSeis remanded tthe court of appeals with specific instructions.
1999a. 85 Sup. Ct. Order NdD0-02 2001 WI 39, 242 \g. 2d xxvii; 2003 a. 33 History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde92 Wis. 2d xiii
Judicial Council Committee’s Note, 1978:Most of the provisions of former ss. (1979);1981 c. 39G.252 Sup. Ct. Order Nd0-02 2001 W1 39, 242 \. 2d xxvii;
251.23and 251.90 are retained. The major change is to provide that exdoutionSup.Ct. Order No02-01 2002 W1 120, 255 W. 2d xiii. ) o
costs in the Court of Appealstis be had in the trial court in accordance with Rule Judicial Council Committee’s Note, 1978Former s. 817.35 is embodied in this
806.16rather than in the Court of Appeals. The Judicial Council did not review tisectionexcept that the time for issuance of the remittitur is reduced from 60 to 31
adequacyof the fees and thus made mzommendations on them. It is suggesteddays.[Re Order efctive July 1, 1978]
however that many of the fees appeabi® out of date and should be revised. This Judicial Council Committee’s Note, 1979This section is amended by creating
should be done in connection with a general review of fees in all cqResOrder  asub. (2) that specifically authorizes the Supreme Court after filing its decision in the
effectiveJuly 1, 1978] reviewof a decision from the Court of Appeals to remit directly tottia¢ court the
Judicial Council Committee’s Note, 1979Sub. (1) (a) andd), which governs completerecord of the case without the necessity of returning the case to the Court
coststhat are allowed in an appeal to the Court of Appeals or a review by the Suprerhappeals for remittitur tahe trial court. The only exception to this new procedure
Court,have been amended for purposes of clarification. will occur when the Supreme Court remands a case to the Court of Appeals with some
A provision has been added to clarify that costs are taxed by the clerk in the Cspecificinstructions that the Court of Appeals is required to fol[&e Order €ec-
of Appeals irrespective of the filing of a petition for review in the Supreme Coutive Jan. 1, 1980].
In the event of review by the Supreme Court, a provision has been added specificalljudicial Council Note, 2002: Subsection (1) is amended to permit the clerk of
statingthat costs are allowed against a petitioner in a case before the Supreme Gejitssome flexibility in the 31-day remittitur deadline to accommodate workload
whenthe decision of that courtfafns a judgment of the Court of Appeals. fluctuation. By Supreme Court Order 00—@001 WI 39 “within” was added imme
An additional clarifying provision has been added allowing costs agaiespen  diately preceding “31 days.” The Judicial Council hadimendedo suggest chang
dentin a case before the Supreme Court when the petitioner before the Supreme Gqylthe substance of existing time parameters for remittituen it petitioned for that
hasachieved reversal of a judgment of the Court of Appeals. The provision furthghendmentput merely proposed the additional word for ease of reading. Since that
stateghat the costs that were allowed when the case was originally decided bydheendmentit has been gued that the additioof “within” permits remittitur prior
Courtof Appeals are canceled. [Re Orddeefive Jan. 1, 1980] to the expiration of the 31-day period. Howethe 31-dayeriod coincides with
Judicial Council Committee’s Note, 1981Sub. (2) (a) 1. is amended to correctthetime limit for filing a petition for review Absent stipulation among the parties
thereference from a petition to appeal to a petition for reviéive supreme court thatno petition for review will be filed, remittitur should not occur before the expira
reviewsthe decisions of the court of appeals. [Re Ordect¥e Jan. 1, 1982] tion of the petition for review deadline. [Re Order No. 02-Géatifve January 1,
Judicial Council Note, 2001: The 7-day time limit in sub. (1) (®yaschanged 2003]
to 11 days. Please see the comment to s. 808.07 (6) concerning time limits. [Re Ordah appellate cours jurisdiction ceases upon remittitur in the absence of inadver
No. 00-02 efective July 1, 2001] tence,fraud, or void judgment. The inadvertence exception applies to thef act
An appeal was frivolous when an assertion of trial cenrdr was without any rea  remittingthe record itself, which must lseadvertently done. State ex rel. Fuentes
sonablebasisin law or equity and there was ngament that existing law should v. Court of Appeals225 Ws. 2d 446593 N.W2d 48(1999),98-1534
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SUBCHAPTER Il 2. An identification of the judgment or order from whitie
personintends to seek postconvictionmstdisposition relief and
APPEAL PROCEDURE IN COUROF APPEALS the date on which the judgment or order was entered.
IN'S. 971.17 PROCEEDINGS AND IN CRIMINAL 3. Thename and address of the person and his or her trial
’ ) counsel.

AND CH. 48, 51, 55, 938, AND 980 CASES 4. Whether the persantrial counsel was appointed by the

_ _ _ statepublic defender and, if so, whether the peiséinancialcir-
809.30 Rule (Appealsin s.971.17 proceedings and in cumstancefiave materially improved since the date on whigh
criminal, ch. 48, 51, 55, 938, and 980 cases). (1) Derini-  or her indigency was determined.
TIONS. In this subchapter: 5. Whether the person requests the state public defender to

(a) “Final adjudication” means the entry of a final judgment aappointcounsel for purposes of postconviction or postdisposition

orderby the circuit court in a ©71.17proceeding, in a criminal relief.
casepr in a ch48, 51, 55,938 or980case, other than a termina 6. Whether a person who does not request the gtatkc
tion of parental rights case unde#8.43or a parental consent to defenderto appoint counsel will represent himsetfherself or

abortioncase under €8.375 (7) will be represented by retained counsel. If the person has retained
(b) “Person” means any of the following: counselto pursue postconviction or postdisposition relief, eoun
1. A defendant seeking postconviction relief in a crimingiel's name and address shall be included.
case. (c) Clerk to send materialsWithin 5 days after a notice under
2. Aparty other than the state, seeking postdisposition religér. (b) is filed, the clerk of circuit court shall:
in a case under c8, other than a termination of parentghts 1. If the person requests representation by the state public
caseunder s48.43or a parental consent to abortion case uaderdefenderfor purposes of postconviction or postdisposition relief,
48.375(7). sendto the state public defendsrappellate intakeffice a copy
3. A party other than the state, seeking postdisposition relief the notice that shows the date on which it was filed or entered,
in a case under cB38 acopy of the judgment or order specifiedhe notice that shows
4. A subject individual or ward seeking postdispositielief ~the dateon which it was filed or entered, a list of the court reporters
in a 5.971.17proceeding or a case under b, 55, or 980. for each proceeding in the action in which the judgment or order

tered, and a list of those proceedingghiich a transcript
5. Any other person who may appeal under54s13 (5), was entere . L
51.20(15), 0r55.20 hasbeen filed with the clerk of circuit court.

(c) “Postconviction relief” means amppeal or a motion for 2. If the person does not request representation by the state
postconvictionrelief in a criminal case, other than an appeapublic defendersend or furnish to the person, if appearing without
motion, or petition under ss.302.113 (7m) or (9g), 973.19 counsel, or to the perserattorney if one has been retained, a copy
973.195 973.198 974.06 or 974.07 (2) In a ch.980 case, the Of the judgment or order specified in the notice that shows the date

term means amppea| or a motion for pogtcommitment reliePn which it was filed or entered, a list of the court reporters for
unders.980.038 (4) eachproceeding in the action in which the judgment or order was

(d) “Postdisposition relief’ means an appeal or a motion f@x;tered,and a list of those proceedings in which a transcript has

relief under this subchapter from a circuit casifthal adjudica enfiled V,Vith the clerk of _CirC_Uit court. . . .
tion. (d) Indigency edetermination. Except as provided in this

paragraphwhenever a person whose trial counsel is appointed by
H\e state public defender files a notice under figrrequesting
public defender representatidor purposes of postconviction or

(e) “Prosecutor” means a district attornegrporation coun
sel,or other attorney authorized by law to represent the state i

grllmslgaégg’sg,rgégpéoceedlng unde®®1.17 or a case under ohB, postdispositiorrelief, the prosecutor mawithin 5 days after the
e o _ iy ) noticeis served and filed, file in the circuit court and serve upon
(f) “Sentencing” means the impositionaéentence, a fine, or the statepublic defender a request that the persamigency be

probation in a criminal case. In a &0 case, the term means th&edeterminedbefore counsel is appointed or transcripts are

entry of an order under 980.06 requested. This paragraph does not apply to a person who is
(2) APPEAL;POSTCONVICTIONOR POSTDISPOSITIONMOTION. (&) entitledto be represented by counsel undet&23 51.60 (1)

Appgalprocedug; coupsgl to continueA person ;eeking post 55.105 or 938.23

convictionrelief in a criminal case; a person seeking postdisposi o) state public defender appointment of counsel; transcript

tion relief in a case under o8 other than a termination of paren ;4" lirc it court case ecod request. Within 30 days after the

tal rights case under 8.43or a parental consent to abortion casg,enhiic defender appellate intakefiok receives the materials

unders. 48.375 (7) or a person seeking postdisposition relef f.,m"the clerk of circuit court under pak), the state public

as.971.17proceeding or in a case under 8k, 55,938 0r980  jetendershall appoint counsel for the person and request a tran

shall comply with this section. Counsel representing the Persglyin; of the reportes notes ane copy of the circuit court case

atsentencing or at tttene of the final adjudication shall continuergcorq except that if the persanindigency must first be deter

representatioby filing a notice under pb) if the person desires mineq or redetermined the state public defendball do so,

to pursue postconviction or postdisposition relief unless coungglyintcounsel, and request transcripts and a cplye circuit

is dischaged by the person or allowed to withdraw by the circUglort case record within 50 days after the state public defender

courtbefore the notice must be filed. appellateintake ofice receiveshe material from the clerk of eir
(b) Noticeof intent to pursue postconviction or postdis_positionuit court under paxc).
relief. Within 20 days after the date of sentenaimginal adjudi (f) Personnot epresented by public defender; transcript and

cation,theperson shalll file in circuit court and serve on the prosgjycyit court case @cord request. A person who does not request
cutorand any other party a notice of intent to pursue postconvigpresentatiotby the state publidefender for purposes of pest
tion or postdisposition relief. If the record discloses that convictionor postdisposition relief shall request a transcript of the
sentencingr final adjudication occurred after the notice of interfeporter'snotes, and may request a copy of the circuit court case
wasfiled, the notice shall be treated as fileitier sentencing or record,within 30 days after filing a notice under gaj. A person
final adjudication on the day of the sentencing or final adjudicghois denied representation by the state public defender for pur
tion. The notice shall include all of the following: posesof postconviction or postdisposition relief shall request a
1. The case name and number transcriptof the report€s notes, and may request a copy of the cir
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cuit court case record, within 90 days after filing a notice undeeedingto the state public defender for the determination of indi
par.(b). gencyand the appointment of legal counsel unde©zf.

(fm) Transcript and cicuit court caseecod request in chs.  (4) MOTION TOWITHDRAW AS APPOINTEDCOUNSEL. (a) If post
48 and 938 poceedings.A child or juvenilewho has filed a notice conviction,postdisposition, or appellate counsel appointed for the
of intent to pursue relief from a judgment or order entered in a gersonunder ch977 seeks to withdraw frorthe case, counsel
48 or 938 proceedingshall be furnished at no cost a transcript afhall serve a motion to withdraw updhe person and upon the
the proceedings or as much of ttranscript as is requested, andappellatedivision intake unit in the Madison appellatdicg of
may request a copy of the circuit court case recomiolitain the the state public defendeif the motion is filed before theotice
transcriptand circuit court case record at no cost, fidafit must  of appeal is filed, the motion shall be filed in circuit court. If the
befiled stating that the person wiwlegally responsible for the motion is filed after a notice of appeal has been filed, the motion
child’s or juveniles care and support is financially unable oshallbe filed in the court of appeals. Service of the motion to with
unwilling to purchase the transcript and a copy of the circuit codtaw on the state public defender is not required whemibton
caserecord. is filed by an assistant state public defender or when a no—merit
(g9) Filing and service ofranscript and cicuit court case reportis filed with the motion.

record. 1. The clerk of circuit coughall serve a copy of the ¢ir b) Within 20 days after receipt of the motion under. gaJ,
cuit court case record on the person within 60 days after receipftfé state public defender shall determine whether successor coun
the request for the circuit court case record. selwill be appointed for the person and shall notify the cisurt

2. The court reporter shall file the transcript with the circuwhich the motion was filed of the state public defersieleter
courtand serve a copy of the transcript on the person within fination.

daysof the request for the transcript. ittin 20 days after the () Before determining the motion to withdrawe courshall
requestfor a transcripbf postconviction or postdisposition pro considerthe state public defendsrresponse under p#b) and
ceedingsbrought under sulf2) (h), the court reporter shall file the whetherthe person waives the right to counsel.

original with the circuit court and serve a copy of that transcript (d) When the motion to withdraw is filed in circuit court
onthe person. The reporter may seek an extension urgfi9.s1 appointedcounsel shall preparend serve a copy of the order

(7) for f|||r!g and serving the tran_sc_rlpt. ) - . determiningcounsel motion to withdraw upon the person and
(h) Notice of appeal, postconviction or postdisposition motiofse appellate division intake unit in the Madison appellafie®f

The person shall file in circuit court and serve on the prosecuigi the state public defender within 14 days after the codeter
andany othemparty a notice of appeal or motion seeking postcopination.
viction or postdisposition relief within 60 days after the latehef  pistory: sup. ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d xiii
serviceof the transcript or circuit court case record. The persm79)d;8up.( Ct. O)rdeli04 Ws. ad Xi (1981)&98% C. 3&;@.252 Sup. Ct. Ordeﬂ.'(ljz

; i icti i iti iof Wis. 2d xvii (1985); Sup. Ct. Ordet23 Ws. 2d xi (1985)1985 a. 332Sup Ct. Order
shall file a motion for postconvictiorr postdisposition relief jaz L Praen o = Srep1 e, 2d it (1091): Sup. Ct. Order No.
beforea notice of appeal is filed unless the grounds for seekibgF19 179 ws. 2d xxiil (1994):1993 a. 16395 451; 1995 a. 77Sup. Ct. Order No.
relief are suficiency of theevidence or issues previously raisedd0-02 2001 Wi 39, 242 \i. 2d xxvii; 2001 a. 16Sup. Ct. Order Nd)2-01 2002

i ~ti i iti i et WI 120, 255 k. 2d xiii; 2005 a. 264434, 2007 a. 20Sup. Ct. Order NaD4-08
A pOStCOT’IVICtIOI’] or pOStdISpOSItIOI’] motion under théction 2008WI 108, filed 7-30-08, &f1-1-09:2009 a. 2628, 180, 276 2011 a. 38

may not be .accompanidnt/_ a notice of mOtion .and is made when judicial Council Committée’s Note, 1978Many changeare made in prior prac
filed. A notice of appeal filed under this section shall conform tsein c[ijmlijnal ﬁas?s and in protgctive placenlnent, J'ul\llenue asnd megtegl_cogﬁr?itnaent
; ; cases. Underthe former procedure counsel, usually the State Public Defender
the _requwements set f(_)r_th in809.10 L . .. appointedby the Supreme Court, was required to order a transcript, wait for its prepa
(i) Order determining postconviction or postdispositiomation,review it, present to the trial court by a post-trial motion any issues which the

i i i 1 i defendantdesiredto raise on appeal even if the issue had been presented to and
motion. Unless an extension is requeSted by a party aittbait d(ﬁ/:\i/dedby the court during the trial, [see StateCharette51 Wis. 2d 531 187

courtand granted by the court of appeals, the circuit court shigly 24203(1971) and State WWuenschp9 Wis. 2d 467230 N.W2d 665(1975)],
determineby an order th@ersons motion for postconviction or andafter the court ruled on the motion, appeal both the original conviction and the

i iti i ithi il i denial of the post-trial motion to the Supreme Court. Often a year or more elapsed
postdispositiorelief within 60 days after the filing of the motion betweenthe sentencing of the defendant and the docketing of his appeal in the

or the mOti_On imo_nSiderEd to be denied an(_j the clerk Qf CircUpremeCourt. This delaycombined with the delay in the Supreme Court caused
courtshall immediately enter an order denying the motion. by its backlog, often resulted in an appeal not being decided by the Supreme Court

i H ila i until two or three years after conviction.
() Appeal fom judgment and der. The person shall file in The procedures in this section are desigrueeixpedite the entire process by putting

CirC.Uit court andserve on the prosecutor and any other partytige limits on each step and by eliminating tiseessityof each issue being presented
noticeof appeal from the judgment of conviction and sentence tice to the trial court.

final adjudication and. if necessaf;om the order of the circuit Theterm “postconviction relief’, as used in this Rule, includes new trial, reduction

. L7 . o . gf sentence andny other type of relief which the trial court is authorized to give,
court on the motion for postconviction or postdisposition relleﬁthenhan under s. 974.06.

within 20 days of the entry of the order the postconviction or  Extensionsf time for taking various steps under this section can be granted by the

i i ; i : i i courtof appeals under Rule 809.82. [Re Ordézative July 1, 1978]
DOStdISpOSItlomOtlon' A notice of appeal fileahder this section Judicial Council Committee’s Note, 1979Sub. (1) (h) ismended to increase

_Sha” conform to the requirements set fOI’th_iI8@9.lO Appealfs from 10 to 20 days the period for a defendant to file a notice of appeal after entry of
in cases under ch48, 51, 55, and938 are subject to the docketingatrial courts order denying postconviction relief. It is sometimeSctift to meet

i iqi the present 10-day requirement for filing an appeal under this subsection due to the
Statementequirements of $09.10 (1) (d)and may be ellglble for delaysthat may occur in the prompt delivery by mail of the order of the trial court on

the expedited _appeals program in the d|scret_|0n of the court. amotion for postconvictiomelief. Increasing the time period by 10 days does not
(k) Transmittalof record. Except as otherwise provided in ssHngy dlengftgen thg appiellla;gop]:rocess for determination of an appitshuerits.
809.14(3) and809.15 (4) (bjand(c), the clerk of circuit court shall [Re Order efective Jan. 1, . .

: Judicial Council Committee’s Note, 1981:Sub. (1) (e) is amended to increase
transmit th_e record on appeal to the court of appeals asISPE  from 40 to 60 days the period for the court reporter to complete and serve a copy of
paredbut in no event more than 40 days after the filing of thee transcripbn the defendant and sub. (1) (f) is amended to increase from 30 to 60
noticeof appeal. Subsequent proceedimgthe appeal are gev daysthe period for the defendant to either file a notice of appeal or motion seeking

.k postconvictiorrelief. The previous time periods were often ifisight for prepara
ernedby the procedures for civil appeals. tion of the transcript and for review of the transcript and record by the defendant

(L) Appeals under s. 974.06 or 974.0&n appeal under s. determiningwhich, if any postconviction proceedings to commence.

: - Sub. (1) (e) is clarified to establish that the original of the transcript is filed with
974.060r974.07is governed by the procedures for civil appeal%hetrial court by the counteporter whereas a copy is served by the court reporter on

(3) APPEALSBY STATEOROTHERPARTY; APPOINTMENTOF COUN- thedefendant. Also, the transcript of postconviciwaceedings must be filed and

f : B i, ~Servedby the court reporter within 20 days of ordering by the defendant.
SEL. Ina C_ase in which the state ofsabnsin, the representative Sub.(1) (i) isamended to provide that the clerk of the trial court shall transmit the
of thepublic, any other partpr any person who may appeal undeecordto the court of appeals no later than 40 days after the filing of the notice of
s.51.13 (5)51.20 (15)or55.20appeals and the person who is theppeal. Presently transmittal dhe record is governed by Rule 809.15 (4) which

. f . . . e ws up to 90 days from the filing of the notice of appeal.
SUbleCtOf the case or proceedlng is a child or claims to be Indlgeﬂlg'hetotal time period from ordering the transcript to transmittal of the record to the

the court shall refer the person who is the subject of the case-or ptrtof appeals has not been altered by these amendments.
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Judicial Council Committees Note, 1978, explained that extensions of time fo(i) is amended to permit the circuit court, the stated#éfendant, or any other party
takingvarious steps under Rule 809.30 can be granted by the court of appeals uttdeguest an extension of time for the circuit court to decide a postconviction-or post
Rule809.82. In State.\Rembert99 Wis. 2d 401299 N.W2d 292(Ct. App. 1980), dispositionmotion.
the court of appeals stated that its authority to extend the time periods of Rule 809.3Bubsection(2) (j) is amended for clarification and consistenayd to cross—
is to the exclusion of the trial court. The court of appeals, not the trial court, is-resp@ferences. 809.10, which contains the requirements governing a notaepefl.
sible for monitoring, enforcing or extending the time periods of Rule 809.30. [Re a criminal case, the prosecutor who represented the state in the circishooldt
Ordereffective Jan. 1, 1982] be served with a copy of the notice of appeal.

Judicial Council Note, 1984:Requiring that the appellate process be initiated by Theamendment to sub. (4) (a) clarifies that the rule requiring service on the state
filing a notice in the trial court within 20 days after sentencing is intended to:  public defender appellate division is applicable only to postconvigtiostdisposi

Expeditethe process; the information needed for a decision regarding postcontion, and appellate appointments. Rule 809.302@91 WI 39 effective 7/1/01, is
tion relief is available to the defendant at sentencing and the decision can usuallgésgnedo assure that courts acting on motions to withdraw have knowledige of
madeshortly thereafter statepublic defendés position with respect to appointing successor counsel: Sub

Emphasizerial counseb duties to counsel the defendant about the decision section(4) (a) is amended to reflect that withdrawal motions filgdstate public
seekpostconviction relief and to continue representation apiilellate counsel is defenderstaf attorneys alreadgontain that information and that the issue of appoint
retainedor appointed.SCR 20.342) (d); Whitmore vState 56 Ws. 2d 706203  mentof successor counsel is irrelevant to the ceul¢termination when a no-merit

N.W.2d 56 (1973). reportis filed. [Re Order No. 02-01fettive January 1, 2003]
Createa record in the trial court showing whether the postconviction process halNOTE: Sup. Ct. Order No.04-08 2008 WI 108 states, “The Judicial Council
beentimely invoked. Committee Comments ae not adopted, butwill be published and may be con

Notify the judge, clerk, court reporter and district attorney that postconvictigiiited for guidance in interpreting and applying Wis. Stat. ss. 809.30, 809.32 and
reliefis contemplated and allow the district attorney to request a redetermioiatiorgog 62.”
delgencaun pté?llcdd?fegderhcgs?s. ioeeded ) \ and ord Judicial Council Committee Comment, July 2008: The amendment to s. 809.30
sive the pul Ic 5" end e’.é N 'thma“ﬁ“g ? gﬁo'm counse f‘f’m lg)r der-tran(z) (b) allows a notice of intent that is filed too early to be deemed filed on the date
sc_rlptdspromdptty an t% ng' e\g ﬁfe‘;” 3 Ie $n1985 igency must first be deter i at 4 judgment and sentence or other final adjudicatifites. This is consistent
minedor redetermined. [Re orderfegtive July 1, ] . with the procedure applicable to civil appeals under s. 808)04[Re Order No.
Judicial Council Note, 1986:Sub. (1) is amended to clarify thpplication of the 0]3_04effective January 1, 2009]
Eta{astgtewhenthe appeal is taken from the final judgment or order in a non-crimina The court of appeals did not abuse its discretion in refusing to allow a convicted
. . . . . felonto pursue a late appeal. Staténgiz, 101 Ws. 2d 546305 N.W2d 124(1981).
tStutb.(ﬁ)?(fnc])) ('js pg(t)r73.14gﬁ7 (2). renumbered for more logical placement in theTheIirrTJﬂtation periodpupnder sub (']'iJ) (f) [now sub. (2) (h)] cannot beg?rs tcmmi)h
statutes[Re Order &f 7-1- : :
Judicial Council Note, 2001: Subtitles have been added. Subsection (2) (e) Wé%e;(gg%g an appealable orden Interest of M. T108 Ws. 2d 410321 N.W2d

revisedto amend the time for appointing appellate counsel and to clarify tha aF ; ltob idered ) - .
defendantepresented by appointed counsel must request a copy of the kit orissues on appeal to be considered matters of right, postconviction motions must

caserecord fromthe circuit court. Subsection (2) (f) was amended to clarify that R made except in challenges tofsiigncy of the evidence under s. 974(@2. State
defendannot represented by the state public d(ef)e(nfzjer may request a copyf%tl}f theV- Monje, 109 Wis. 2d 138325 N.W2d 695(1982). ) o
cuit court case record from the circuit court. The second sentence of sub. (2) (f) seBecausedouble jeopardy precludes retrial if an appellate court finds a conviction
atime limit for a defendant who has unsuccessfully sought public defender repregefot supported by siigient evidence, theourt must decide a claim of infiafency
tationunder sub. (2) (e) to request the transcripts and circuit court case record. S¥Bnif there are other grounds for reversal that would not preclude retrial. State v
section(2) (g) was amended to require the circuit court clerk to send the circuit colyit, 119 Wis. 2d 591350 N.W2d 622(1984).
caserecord to the defendant within 60 days after receipt of the request. Subsectiofhe court may for good cause grant extensions under this section. .$ateis,
(2) (h) was revised to require the defendant to file the notice of appeal either with#d Wis. 2d 943440 N.W2d 364(1989).
60 days after service of the last transcript or the circuit court case record, whichevet gefendant unable to assist counsemake decisions committed by law to the
occurslater The second sentence of sub. (2) (h) specifiesithetice of motion shall - gefendantvith a degree of rational reasoning is incompetent to pursue postconviction
notbe filed with a s. 809.30 postconviction motion. If the circuit cguants a hear  relief. The process to be followed whenampetency issue arises is discussed. State
ing on the motion, the circuit court will notify the parties of the date. v. Debra A. E188 Wis. 2d 111, 523 N.W2d 727(Ct. App. 1994).
COER%;":;;QZ?SSQ of sub. (2) (i) specifies that an extension mayrareted by the If a defendants represented by counsel, the defendant is statutorily barred from
Subsectior(3) was revised to clarify that it applies in all appedlizing s. 809.30, Egog%%dw%ré)dsig?g?gp\the %_%ng%egi{gfsiz appeal. Stitedmond203 Ws. 2d
including cases under chs. 48, 51, 55, and 938. R - APP. 19 ) - .
Subsectior(4) establishes procedure for making and determining motions to_A criminal defendant may bring a motion under sub. (2) (h) for a new trial based
withdraw by appointed counsel. This rule does not chaging law concerning N newly—-discovered evidence. The defendant has the burestebfishing the 5
whena withdrawal motion is necessar§ee e.gState exel. Flores v State183 Ws.  Criteriaenumerated by the court by clear and convincing evidence. SEatenton,
2d 587, 622-24516 N.W2d 362(1994). 203Wis. 2d 195552 N.W2d 452(Ct. App. 1996)95-0111 o
Often motions to withdraw are the result otisagreement between appointed,  Whena criminal appeal is taken from a pleagaam, it brings the entire judgment
counseland the defendant, sometimes inaccurately callednflict,” about the exis  defore the appellate court. When a plegaiaris negatedheproper disposition is
tenceof a meritorious issue for appeat,about the manner in which any such issud0® remandhe cause for further proceedings on the originalgeisar State.\Briggs,
shouldbe raised. It is counssltuty to decide what issues in a case have merit f@l8 Wis. 2d 61579 N.W2d 783(Ct. App. 1998)97-1558 )
anappeal.Jonesv. Barnes463 U.S. 7451983). Postconviction counsel is entitled | A defendant subjedd a post—probation revocation sentence cannot use this sec
to exercisaeasonable professional judgment in winnowing out evgusble issues tion and s. 973.191) (b) to raise issues that go to the original judgment, but the
in favor of others perceived to be stronge Counses failure to raise an issue on defendantmay take alirect appeal from a subsequent judgment in order to fully liti
direct appeal may prevent the defendant from raising it in a subsequent s. 974@@issues initially raised by the resentencing. Sta8cwmccio2000 WI App 265
collateralreview proceeding, absent “fiofent reason.”State vEscalona-Naranjp ~ 240Wis. 2d 95622 N.w2d 449 99-3101 - )
185Wis. 2d 168517 N.W2d 157(1994). Section973.195 creates a separate and specific statutory procedure for requesting
The rules of appellate procedure require that a defendant choose whether to@sgntence reduction that should be used in place of this section whenever the basis
ceedwith the assistance of appointed counsel or propeede. State vRedmongd  for the modification is a change in law or procedure related to sentenfengvef
203Wis. 2d 13552 N.W2d 115 (Ct. App. 1996). A defendant has neither the righ@fterthe inmate was sentenced that would have resulteshiorter term of a confire
to appointed counsel of choice nor the right to insist that a partissle be raised. ment. State.viorres,2003 WI App 199267 Ws. 2d 213670 N.W2d 40003-0233
Oimen vMcCaughtry130 F2d 809(7th Cir 1997). “The defendant may terminate  Neithersub. (4) or other law requires that a motion to withdraWilée any time
appellatecounsek representation and proce@w seor the defendant may allow anattorney appointed by the public defender terminates his or her postconvietion/ap
postconvictiorrelief to continue based on counsditief and then seek relief on the pellaterepresentation of a defendant. Counsel for the defendant did not render inef
groundsof ineffective assistance of appellate counséitate vDebraA.E, 188 Ws.  fectiveassistance by closing his file without first obtaining cpertnission to with
2d 111, 137-39523 N.W2d 727(1994). On indéctive assistance of appellate coun drawor otherwise seeking a contemporaneous judicial determination that his client
selclaims, the court will determine whetr@unses choice of issues met the objec hadknowingly waived either the right to appeal or the right to counsel. Féidln,
tive standard of reasonablenesray v Greer,778 F2d 350(7th Cir 1985). 2004WI App 22,269 Ws. 2d 810676 N.W2d 500 02-1828
The state public defender will not appoint successor counsel whdgteadant When a defendant seeks modification of the sentence imposed at resentencing,
disagreeswith the legal conclusions of appointed counsel or wheefendant wants sub.(2) and s. 973.19 requitee defendant to file a postconviction motion with the
asecond opinion as to the merits of an appealddrso would unduly delay the dis circuit court before taking an appeal. These rules on sentence modifiapfityn
positionof the appeal, and would be contrary to the interests of justice.Adimin.  eventhough the sentence imposed at resentencing is identical to a previous sentence
Codes. PD 2.04. andregardless ofvhether a defendant challenges the original sentence, a sentence
If a defendant elects to waive counsel and propeesde the court must find that afterrevocation, or the sentence imposed at resentenSiage v\Walker, 2006 WI
thedefendant has been provided with clear warnings with respect to forfeithie of 82, 292 Wis. 2d 326716 N.W2d 498 04-2820
right to counsel and the dangers of self-representaitate vCummings199 Ws. If a defendant does not want a no—merit report, the defendant has 3 choices: 1) fire
2d 721, 546 N.W2d 406(1996). [Re Order No. 00-02fettive July 1, 2001] counsel and proceed pro se; 2) fire counsel and hire private counsel if financially fea
Judicial Council Note, 2002:The terminology throughout s. 809.30 is amendegible; or 3) direct that the file be closed. A defendant cannot: 1) insist that appointed
to clarify that personseeking to appeal final judgments or orders in criminal, ch. 48unselpursue an advocacy appeal under s. 808e3pite counsed’view that an
(child or unborn child in need of protection or services, guardianship or adoptioappealwould lack aguable merit; 2) alternatively insist onfeifent appointed coun
ch. 51 (civil commitment), ch. 55 (protective placement), and ch. 938 (delinquengglwho will write a brief the way the defendant wants it writterg)dorbid appointed
or juvenile justice) cases must comply with this rule. Prior language referred to@unselfrom filing a no-merit report anthen claim that counsel has abandoned him
suchpersons as defendants and to all appeal proceedings as “postconviction,”arfeer when counsel moves to withdraw from representatian. Héut v Endicott,
wasconfusing to parties and practitioners. 2006 WI App 196 296 Wis. 2d 580724 N.W 2d 692 04-1192
Amendedsub. (2) (h) provides a cross-reference to the statutory section governingVisconsinaffords a convicted person the right to postconviction counsel. It would
therequirements of a notice of appeal. The requirement of a motion for postcontie absurd to suggest that a personaaght to counsel at trial and on appeal, but no
tion or postdisposition relief on grounds other tharfisigicy of the evidence or rightto counsel at a postconviction proceeding in the circuit court, vidaften the
issuegpreviously raised is consistent with s. 974.02 (2). precursorto an appeal. Howevea defendant does not have the right to be repre
Priorto 2001 WI 39 effective 7/1/01, this rule did not specify who couédjuest sentedby: 1) an attorney he or she canndo@f; 2) an attorney who is not willing
anextension of time for a circuit court to decide a postconviction motion. Sub. @)represent thdefendant; 3) an attorney with a conflict of interest; or 4) an advocate
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809.30 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. Database 20

whois not a member of the baBtate vPetersor2008 WI App14Q 314 Ws. 2d 192  the statutes nor case laiwowever establishes the standards for release or indicates

757N.W.2d 834 07-1867 whetherthe Supreme Court or Cowt Appeals is reviewing the action of the trial
Section971.14 (4) governs competency decisions only througlseheencing courtor acting denovo. This Rule is intended to meet these deficiencies. The stan

stageof a criminal trial, but no statute addresses how to determine a defeqmiet’  dardsfor release are those included in fraerican Bar Association Criminal Justice

convictioncompetency UnderCooper v Oklahoma517 U.S. 348it is proper to  StandardsCriminal Appeals, s. 2.5. [Re Ordefegdtive July 1, 1978]

placethe burden of proof upon the defendant, but it is improper to impose the “cleagudicial Council Note, 2001: Former rules required a party seeking review of a

andconvincing” standard rather than the lower “more likely than not” standard. Staé¢easedecision to file a petition for discretionary revieamd pay a separate filing

v. Daniel,2014 WI App 46354 Ws. 2d 51847 N.W2d 855 12-2692 fee,generating a separate appeal. The new motion procedure under sub (5) provides
Thecourt where an alleged irie€tive assistance of counsel occurred is the proper more eficient mechanism for appellants seeking release perajipgal. No

forumin which to seekelief unless that forum is unable to provide the relief neceghangein the substantive standards governing release decisions is intended. See

saryto address the irfetctiveness claim. The remedy for an attoredailure to file  Statev. Whitty 86 Wis. 2d 380 272 N.W2d 843(1978);State vSalmon,163 Ws.

anotice of intento pursue postconviction relief is an extension of the timeframe & 369 471 N.W.2d 286(Ct. App. 1991). [Re Order No. 00-0Zegftive July 1, 2001]

file the notice. Because the circuit court is without authority to extend the deadlingudicial Council Note, 2002; Subsection (5) is amended to establish time limits

to file a notice of intent to pursymst conviction rehef, the proper forum lies in thewithin which a party must request a transcript of the repertetes of any circuit

courtof appeals. Kyles.\Pollard,2014 W1 38 ___ Ws. 2d ___ 847 N.W2d 805  court proceeding concerning release pending postconviction relief or appeal, and

12-0378 within which the reporter must file and serve the transcript, anebtgre the party

The decision to appeal. Kempinen, WBB August, 1985. seekingrelief from the circuit court order to request, and make arrangements to pay

Sentence modification by Méonsin trial courts. Kassel. 1985 WLR 195. f0,rt,h a corﬁzyhof the rTtyransctrlfr,it for ?II p_arg?& Thﬁ afmendn?ergt alllsogtiplﬂnf time

Th isi | a criminal iction: Bri he obliga Within which a party must file eotion in the court of appeals to allow time to review
tionsgfd t??;?lgr?c}%sggﬁgteac%m?; cgggg:t\l/(\)/rﬂR gggmg gap between the obliga the transcript before deciding to file a motion. [Re Order No. 02-féttefe January

' ' 1,2003]
. . Appellateprocedure for a petition for bail pending appeal is discussed. State v

809.31 Rule (Release on bond pending seeking post - Whiﬁ?,, 86 v\fs_ 2d 380272 N‘.)WZd 842(1978)p. 9 app

conviction relief). (1) A defendant convicted of a misde Thepowerof a circuit court to stay execution of a sentence for legal cause does not
meanoror felony who is seeking relief from a conviction and sefipcludethe power to stay sentence while a collatattalck is being made on a convic

. : ; : : tion by habeas corpus proceeding in federal court. This rule has no application to that
tenceof imprisonment or to the intensiganctions program and gjyation.State vShumate107 Ws. 2d 460319 N.W2d 834(1982).
who seeks release on bond pendindetermination of a motion  Themerits of the underlying appeal may be considered by the trial court in-consid

or appeal shall file in the trial court a motion seeking release. eringrelease pending appeal and by the appeiaiet in determining whether imme
. . . _diate review of the order denying release pending appeal is necesState v
(2) Thetrial court shall promptly hold a hearing on the motioRaimon,163 Wis. 2d 369471 N.W2d 286(Ct. App. 1991).

of the defendant, determine the motion by order and state the
groundsfor the order 809.32 Rule (No merit reports). (1) NO-MERIT REPORT,

(3) Release may be granted if the court finds that: RESPONSEAND SUPPLEMENTAL NO-MERIT REPORT. (&) No-merit

(a) There isno substantial risk the appellant will not appear tégport. If an attorney appointed undeB89.30 (2) (epr ch.977
answerthe judgment following the conclusion of postconvictiogoncludesthat a direct appeal on behalf of the person would be
proceedings; frivolous and without any guable merit within the meaning of

(b) The defendant isot likely to commit a serious crime, Andersv California 386 U.S. 73§1967), and the person requests
intimidate witnesses, ootherwise interfere with the administra that& no—merit report be filedr declines to consent to have the
tion of justice; attortr;leyclt(t)se the fgelﬂ!}hou_tt t:utrkfher rer:refsentatloln :tg)y the attofr
(c) The defendant will promptly prosecute postconviction prﬂgz’m;iie%gﬁy :Sl'h?e nloe—r\;werit r:p%?g ;hc;llaiggﬁzfi ar%c/)tﬁienz ?n a

ceedingsand L . therecord that might guably support the appeal and discuss the
(d) The postconviction proceedings are not taken for purposggsonavhy each identified issue lacks merit.

of delay . L . (b) Counseling and notificationl. Prior to the filing of a no—

(4) In making the determination on the motion, the court shal{eritreport, the attorney shall discuss with the person all potential
takeinto consideration the nature of the crime, the length of sggsegdentified by the attorney and the person, and the merit of
tenceand other factors relevant to pretrial release. anappeal on these issues. The attorney shall inform the person

(5) Thedefendant or the state may seek review of the ordert@fithe or she has 3 options:

30614 The party Seeking reviemustaiach 1o o mation & & 10 have the attomey fle a no-merit report

copy of the judgment of conviction or other final judgment or b. To have the attorney close the file without an apPea" or
order,the circuitcourt order regarding release pending appeal, the C: T0 have the attorney close tfile and to proceed without
circuit court statement of reasons for the decision regardiff] attorney or with another attorney retained at the pesson
releasepending appeal, and the transcript of any release proce@tPense.

ingsin the circuit court or a statement explaining why no transcript 2. The attorney shall inform the person that a no-merit report
is available. The party filing the motion shall request a transcrigill be filed if the person either requests a no—merit report or does
of the reportes notesfor any proceeding in the circuit courtnotconsent to have the attorney close thevildout further rep
regardingreleasgpending appeal for all parties to the appeal arfésentatiorby the attorney The attorney shall inform the person
makearrangements to pay for the transcript within 7 days after tth@tif a no—merit report is filed the attorney will serve a copy of
entry of the circuit court order regarding release pending appetiie transcripts and the circuit court case record upon the patrson
Within 7 days after the date on which the transcript was requestie@lpersons request. The attorney shall inform the person that, if
andarrangements were made for payment, the reporter shall s¢hgperson chooses to proceed withampeal or chooses to have
copiesof the transcript on the parties to the appeal, file the traifie attorney clos¢he file without an appeal, the attorney will-for
script with the circuit court, and notify the clerk of the court ofvard the attorneyg’ copies of the transcripts and circuit court case
appealsand the parties to the appeal thatta@script has been recordto the person at the persenéquest. Thattorney shall also
filed and served. The motion shall be filed within 21 days after thidorm the person that the person may file a response to the no-
entry of the circuit court order The opposing party may file amerit reportand that the attorney may file a supplemental no-
responsevithin 14 days after the filing of the motion. meritreport and didavit or afidavits containing facts outsidbe

(6) The courtordering release shall require the defendant f§¢ord, possibly including confidential information, taebut
posta bondin accordance with €69.09and may impose other allegationsmade in the persamtesponse to the no—merit report.
termsand conditions. The defendant shall file the bond in the trial (c) Certification by attorney The attorney sha#ippend to the
court. no—meritreport a signed certification that the attorney ¢@rs

History: Sup. Ct. Orde83 Ws. 2d xiii (1978);1981 c. 39G.252 1991 a. 39  plied with the client-counseling and client—noatification require

1997a. 232 Sup. Ct. Order Nd0—02 2001 WI 39, 242 \f§. 2d xxvii; Sup. Ct. Order i i H P .

No. 02-01 2002 Wi 120, 255 V. 2d xii. mentsof par (b). The certification shall be in the following form:
Judicial Council Committee’s Note, 1978Section 969.09 providesr release CERTIFICATION BY ATTORNEY

on bond pending appeal and the conditionthefbond. Section 969.01 (2) provides : ; ; ;

for bond in felony cases after conviction in the discretion of the trial court or by the I.hereby_ Ce”',fY that | have dlscusse_d with my client 6}” poten

SupremeCourt or a justice thereof or the Court of Appeals or a judge thereof. Neitfii@l issues identified by mand by my client and the merit of an
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appealon these issues, and | have informed my client that he/stoairt for an evidentiary hearing and fact-finding on those dis
mustchoose one of the following 3 options: 1) to have me fileputedfacts before proceeding to a decision under &)b.

no—meritreport; 2) to have me close the file without an appeal; or (2) NoTICE OF APPEAL, STATEMENT ON TRANSCRIPT,SERVICEOF
3) to have me close the file and to proceed without an attorneye@jpies. The attorney also shall file in circuit court a notice of
with another attorney retained at my clisnéxpense. | have appealof the judgmenbf conviction or final adjudication and of
informedmy client that a no-merit report will be filedhi/she any order denying a postconviction or postdisposition motion.
eitherrequests ao—merit report or does not consent to have mghe notice ofappeal shall be identified as a no-merit notice of
closethefile without further representation. | have informed myppealand shall state the date on which the no—mepiort is due
clientthat the transcripts and circuit court case reedlicbe for-  gndwhether the due date is calculated under(pyor (b). The
warded at his/her request. | have also informed my client that BRérk of circuit court shall transmit the recoird the case to the
shemay file a response to the no—merit report and that | may fi#@urt pursuant to $809.15 The attorney also shall file a statement
asupplemental no-merit repamd afidavit or afidavits contair  on transcript complying with the requirementssoB09.11 (4),
ing matters outside the recorppssibly including confidential exceptthat copies of the transcript need not be providesther
information, to rebut allegations made in my clientesponse to parties. All papers filed with the courtinder this subsection,
the no—merit report. exceptthe transcript, shalbe served on the state in accordance
Signed:.... with s.809.80 (2) (bjand on any other partfrhe no—merit report,
Signature noticeof appeal, and statement on transcript must be filed within

(d) Service of copy of no-merieport, transcript, and cguit ~Whicheverof the following is later:
court case ecord. The attorney shall serve a copy of the no—merit (a) Onehundred eighty days after the service upon the person
reporton the person and shall file a statement in the amfurt of the transcript and circuit court case record requested under s.
appealghat service has been made ugimperson. The attorney809.30(2) (e)
shallalso serve upon the person a copy of the transcript and circuitb) Sixty days after thentry of the order determining a post
courtcase record within 5 dayster receipt of a request for theconvictionor postdisposition motion.
transcriptandcircuit court case record from the person and shall (3) DECISIONON NO-MERIT REPORT. In the event that the court

file a statement in the court of appeals that sehasebeen made ot anneals determines that further appellate proceedings would be
onthe person. ) . frivolous and without any guable merit, the court of appeals

(e) Response to no-merieport. The person may file a shallaffirm the judgment of conviction or final adjudication and
responseo the no—merit report within 30 days after service of th@ie denialof any postconviction or postdisposition motion and
no—meritreport. If the person files a response, the clerk shallievethe attorney of further responsibility in the case. Fiher
within 5 days after the filing of the response, semdy of the neyshall advise the person of the right to file a petition for review
responseo the attorney who filed the no—merit report. to the supreme court underg€9.62

(f) Supplemental no-merieport. If the attorneys aware of  (4) No-merIT PETITION FORREVIEW. (a) Petition and supple
factsoutside the record that rebut allegations made ipef&ors  mentalpetition. If a fully briefed appeal is taken to the court of
responsethe attorney may file, within 30 days after receipt of thgppealsand the attorney is difie opinion that a petition for review
person'sresponse, a supplementai-merit report and anfafa- iy the supreme cournders.809.62would be frivolous and with
vit or affidavits, including matters outside the record. The supplgyt any aguable merit, the attorney shall advise the person of the
mentalreport andafidavit or afidavits shall be served on the per reasondor this opinion and that the person has the right to file a
son,and the attorney shall file a statement in the court of appeﬁéiitionfor review If requested byhe person, the attorney shall
thatservice has been made upon the person. file a petition satisfying the requirements 0889.62 (2) (djand

(fm) Electronic no—merit eport and supplemental no—merit (f), and the person shall file a supplemental petition satisfying the
report. An attorney filing a no-merit report or the optional suppleequirementf s.809.62 (2) (a)(b), (c), and(e).
mentalno—merit report under this rule shall file with the court a 5y Timelimit. Except as provided in sufs) and s808.1Q
copy of the no-merit report and supplemental no-merit report,tfe petition and supplemental petition shall both be filed within 30
any, in electronic form, using the procedure undé08.19 (12) = jaysafter the date of the decision or order of the cousppials.
Thedate on which the paper no—merit report or supplemental no—(C) Responses time limiExcept as provided in sufs), an

merit report is filedshall be theofficial date of filing of the no- opposingparty may filea response to the petition and supplemen

merit report or supplemental no-memport. The electronic copy " ) ; P
o e tal petition as provided in 809.62 (3within 14 days after the ser
of the no—merit report and supplemental no—merit report bba”gi_ce of the supplemental petition.

electronicallytransmitted on or before the date that the paper n
merit report and supplemental no-merit report is filed. An-elec (5) NO-MERIT PETITION FOR REVIEW; EFFECT OF MOTION FOR
tronic copy of a no—merit report or supplemental no—nregibrt RECONSIDERATION. (a) Petition. If a motion for reconsideration
submittedio the electronic filing system before the close of regitasbeen timely filed in the court of appeals unde(9.24 (1)

lar business hours shall be considered transmitted on thatAtate.N0 party may file a petition or a supplemental petition in the
electronicno—merit report or supplemental no-merit report-sutgupremecourt until after the court of appeals issues an order deny
mitted after the close of regular business hours shall be consideRgthe motion for reconsideration or an amended decision.
transmittecthe next business dayhe attorney shall certify that  (b) Supplemental petitionlf a motion for reconsideration in
thetext ofthe electronic copy of the report is identical to the tethe court of appeals under&09.24 (1)is denied and a petition for

of thepaper copy of the report. Notwithstanding®&1.17 (9)the reviewwas filedbefore the motion for reconsideration was filed,
papercopy of the no—merit report or supplemental no—merit repandif the time for filing a supplemental petition under this subsec
remainsthe oficial courtrecord. An attorney who lacks technotion had not expired when the motion for reconsideration was
logical capability to complywith this subsection may file a motionfiled, the supplemental petition may be filed within 14 days after
unders. 809.14for relief from the electronic filingequirements thefiling of the order denying the motion for reconsideraton
atthe time the attorney files tigaper no—merit report or supple within the time remaining to file the supplemergatition at the
mental no—merit report. An attorney shall show good cause wiipe that the motion for reconsideration was filed, whichever is
it is not feasible to file a copy of the report electronically greater.

(g) Remand for fact-findingprior to decision. If the person (c) Notice affirming, withdrawing, or amending pending peti
andthe attorney allege disputed facts regarding matters outsiaem or supplemental petition.If the court of appeals files an
therecord, andf the court determines that the persoveérsion of amendediecision in response to theotion for reconsideration
thefacts, iftrue, would make resolution of the appeal under subnders.809.24 (1) any party who filed a petition for review or a
(3) inappropriate, the court shall remand the case to the circatfpplementapetition for review under this section prior to the fil
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ing of the motion for reconsideration must file with therk of the Subsection(1) (f) was created to allow the attorney to reply to the defersdant’

: I : i responseo a no—merit report. The rule allows the attorney to file a supplemental no—
supremecourt a notice afmlng the pendlng petition or Squle meritreport and didavit(s) disclosing information that is outside the recordratel

mentalpetition, anotice withdrawing the pending petition or supvantto the attorneg no-meritdetermination without violating confidentiality rules.
plementalpetition, or an amendment to the pending petition g e L o e onfdential communications ‘o rec
squIementapet't'on, within 14 days_a_fter the date of the f”'ng 0 ify the consequences of a clisn€riminalor fraudulent act in the furtherance of
the court of appeals’ amended decision. whichthe lawyets services had been use8CR 20:1.6 (c) (2which allows discle
: : . ; ; ures'to establish a claim or defense on behalf ofidwg/er in a controversy between
(d)_ _ReSponse_Slf a motion for rec0n5|dera§|on is denied a_nanelawyer and the client ... or tespond to allegations in any proceeding concerning
a petition for review or a supplemental petition had been filagk lawyers representation of the client;” aB€CR 20:3.3which requires candor

beforethe motion for reconsideration was filed, and if the time f@pwardthe tribunal. . .
ubsectior(1) (g) creates a new rule that requires fact-finding upon a retnand

ﬁ”ng a response to t_he petition or_suppl_emental _petition had mﬁcircuit courtif the defendans response to the no-merit report and the attasney’
expiredwhen the motion for reconsideration was filed, a respong@plemental no-merit report andiddvit allege facts outside the record; and if the

to the petition or the supplemental petition may be filed within ](@_ tsalleged by the defendant, if true, would make resolution of the appeal under sub.

c
. . g . ) inappropriate.
daysof the order denying the motion for reconsideration. If & SUPThesecond sentence in sub. (2) requires the attorney to state, in the naetiterit

plementalpetition is filed under pafb), the responding party may of appeal, of the time limit for filing the no-merit report and the calculation used to

i it i determinethat time limit. The fourth sentence in sub. (2) requires the attorney to file
file a response to the supplemental petition WIMI‘d&yS after a statement on transcript with the clerk, but exempts counsel from serving a transcript

serviceof the supplemental petition. After the petitioning partyn other parties. The fifth sentence in sub. (2) requires cotmseve copies of all
files the notice dfrming or withdrawing the pending petition oroﬂgrgapetrs O?Zt)h(e)statf-bl_ hes the time limits if " tis ot ded
i f s ubsection (2) (a) establishes the time limits if a no—merit report is not precede
supplementapetl_tl_on or an amendment to the pendlng petdion by a postconviction motion. The cross-reference was changed from s. 809.30 (2) (g)
supplementapetition under pai(c), the responding party mustio (e) because only theiginal transcript and circuit court case record request triggers

file a response to the notice or amendment within 14 days after @180-day time limit.

vice of the notice or amendmenthe response to the notice OR/icﬁgESrﬁgttligrrg.Z) (b) establishes the time limits if a no—merit report follows a postcon

amendmentnay be an difmation of the responding partyear The 10-day time limit in sub. (4) was changed to 14 days. Please see the comment
lier response or a new response. to s. 808.07. [Re Order No. 00-0Zegftive July 1, 2001]

History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi Judicial Council Note, 2002: When a no—merit report is filed, s. 809.32 (1) (e)

. p ; givesthe person 3@ays after the service of the no—merit report to file a response. The
gl%%%)slggécsgg &cfsgl%%?sl\‘%%?%szugogfV(\)/{d;gﬂzza\zlv\sng é“;x(\}l?%&il)gg time limit in sub. (1) (d) is amended to adjust the time within which the attorney must

OrderNo.02-01, 2002 WI 120, 255 \. 2d xiii; Sup. Ct. Order Nd)4—08 2008 Wi sendcopies of the transcript and circuit court case record because five days should

: an_ —1-N0- - _ be suficient time for the attorney to make copies and send them to the person. The
%gi\j\%id;d iglxogogé]é ]ésog‘ Sup. Ct. Order N68-15and 08-18, 2009 W1 4, amendmenis intended to avoid delay that may occur if the person is not served with

e ) ) th rd in tim tilize it in pr in no-merit report. [Re Order
Judicial Council Committee’s Note, 1981Subs. (3) and (4) are amended to refeNglrgg?gllgféct?\,? fgéﬁg;yllvng%%? g a respotesthe no-merit report. [Re Orde
properlyto the petition for supreme court review of decisions of the court of appealsThiS rule is constitutional although it does not secure an indigent convict the right

Sub. (4) is amended to reflect the amendments to Rule 809.62 regulating the fgifBounsel in preparing a petition for reviesitate vMosley 102 Ws. 2d 636307
contentsand length of a petition for revievif requested by the defendant, the attor N \w.24200(1981).

gftyhsehSgggeamﬁgisggﬁﬁqeuﬁggw gﬁfg'gggoézr e(;l)e(vc\il)cgﬁée?fr;jnagstmaese;[g(t)emﬁeen he“no—merit brief’requirement under sub. (1) does not deny the right to counsel.

is in the best position to formulate the statement of the case and to provide the d§6 feex rel. McCoy vAppgaIs Ct.l:_’>7 Ws. 2d 90403 N'W.Zd 4.49(1987)'

mentsrequired for the appendix. The defendant shall file a supplement containi(n ppellatecounsek closing of a file because of no merit, without defendant

the statement of the issues presented for reviesvtable otontents, the statement KIowingof the right to disagreand compel a no merit report, is iisetive assistance

of the criteria relied upon for a review and thgumnent amplifyinghe reasons relied Of counsel. A defendant must be informed of the right to appeal and to a no merit

on'to support the petition as required by Rule 809.62 (2) (a), (b), (c) arithe)ule report,but need not be informed orallgtate ex rel. Flores 8tate, 183 Ws. 2d 587

doesnot prohibit the defendant from including a supplement to the statement of REN.w.2d 3‘_52(1994)- . o

caseprovided by the attorney Theno merit appeal procedure does not apply to appeals regarding terminations
The rule requires that both the petition and supplemental petition be filed witiiiparentarights under s. 809.107. Gloria A.State,195 Ws. 2d 268536 N.w2d

30 days of the date of the decision of the court of appeals. As with all petitions 386 (Ct. App. 1995)95-0315

review, the opposing party may file a response to the petition and supplemental petifogethersub. (4) and s. 977.05 (4) (j) create a statubargnot constitutional, right

tion within 10 days. The amendment provides that the 10 days begins to run fromt¢heounsel in petitions for revieywrovidedcounsel does not determine the appeal to

serviceof the supplemental petition. [Re Ordefeefive Jan. 1, 1982] bewithout merit. If counsel fails to timely file a petition fiaview the defendant
Judicial Council Note, 2001: Titles andsubtitles were added. Subsection (1) wagnay petitionfor a writ of habeas corpus and the supreme court has the power to allow
subdividedinto paragraphs (1) (a) through (g). latefiling. Schmelzer vMurphy, 201 Ws. 2d 246548 N.W2d 45(1996),95-1096

Subsection(1) (a) was amended to specify that the no—merit procedure appliesVhena defendarg’ postconviction issues halseen addressed by the no merit pro
only to direct appealand that no—merit reports should be filed only when the defengedureunder this section, the defendant may not agzise those issues or other
antrequests submission of a no—merit report or does not consent to closing theisggiesthat could have been raised in a previous postconviction motion under s.
without further representation by the appointed attarney 974.06,absent the defendant demonstrating éiceiit reason for failing toaise

Subsection(1) (b) creates new counseling andtification requirements for thoseissues previously State vTillman, 2005 WI App 71281 Ws. 2d 157696
appointedattorneys. Before filing a no—merit report, the appointed attorney must di$.W.2d 574 04-0966
cuss each identified issue with the defendant and explain why the issuedachdear A convicted defendant could not be faulted for his reliance on his appeiiate
merit. The attorney must inform the defendant of the deferslaptions: file a no~ sel'sassertion in the no-merit report that there were no issueguaftde meritvhen
merit report, close the file without filing an appeal or a no—merit report, or file dherewas apotential appellate issue that was also not identified by appellate court
appeal without the assistance of appointed counsel. The attousynform the review. In that case the defendant had shavauficient reason for failing to raise
defendanthat a no—merit report will be filed if the defendant requests submissiontb issue in a response to the no-merit report and was not procedurallyfitarred
ano-merit report or if the defendant does not consent to closing the file without ftaisingthe issue of aentence being illegally increased. Stafeovtier 2006 WI App
ther representation by the appointed attarriélye attorney must inform the defend 11, 289 Ws. 2d 179709 N.W2d 893 04-3189 )
antthat, if a no-merit report is submitted, the attorney will furnish copies of the tran A defendant constitutional righto efective representation for the purpose of
script and circuit court case record to the defendant upon request. The attorney Bx@cising the right to directly appeal a conviction did not require postconviction
notify the defendant that, if a no-merit report will not be submitted, the attorney wiunseto offer the defendant the option of a “partial no-merit” report on any poten
forward the attorneyg copies of the transcript and circuit court case record to tlil issues remaining after the defendant declined for strategic reasons to pursue an
defendanupon request. The attorney must also advise the defesfdbatno-merit ~ issuehaving aguable merit. The U.S. Constitution requires only that “an indigent’
proceduresset forth in this section, including the defendariiht to file a response appeawill be resolved in a way that is related to the merit of that appeal.” Ford v
to the attorneys no—merit report, and the attorneyight to file a supplemental no— Holm, 2006 WI App 176296 Ws. 2d 19, 722 N.W 2d 609 02-1828

meritreport and didavit containing facts outside the recopssibly including con This section comports with constitutional requirements. McCogZaurt of
fidential information, to rebut allegations made in the defensaesponse the no-  Appeals486 U.S. 4291988).
meritreport. A defendant is notequiredto file a response to the no—merit report, but the fact

Subsectior(1) (c) creates a new certification rule that requires the appointed atttivata defendant does not file a response to a no-merit report is not, by itself, a suf
neyto certify that the attorney has complied with the counseling and notificatiaientreason to permit the defendant to raise new claims under s. 974.06. Defendants
requirement®f sub. (1) (b). mustshow a sufcient reason for failing to raise an issue in a response to a no—merit

Subsection (1) (d) contains the no—merit report service rule from former sub. (@portbecause the court will have performed an examination of the record and deter
(a) and creates a new transcript and circuit coase record service rule. The attorneyminedany issues noted or any issues that are apparent to be witheatlarmerit.
mustserve a copy of the no—merit report on the defendaithe defendant requests Statev. Allen, 2010 W1 89 328 Wis. 2d 1 786 N.W2d 124 07-0795
acopy of the transcript and circuit court case record, the attorney must forward thé defendant gets review of issues not raised only if the court of appeals follows the
copieswithin 14 days after receipt of the defendan€quest. The attorney must file no—meritprotocol. If the no—merit procedure was followed, tliteis irrelevant
astatement in the court of appeals that service has been made on the defendamthetherthe defendant raised his or her claims. He or she got review of those claims

Subsectior(1) (e) contains the response to the no—merit report rule from formieom the court of appeals and is barred from raising them again. If it was not followed,
sub.(1) (a). Subsection (1) (e) also creates a new rule that requires the clerk ofittiesimilarly irrelevant whether the claims were raised. The failu@ge them may
courtof appeals to send a copy of the defendanetsponse to the no—merit report, or may not have contributed to the court of appeals’ failure to identify issuegiaf ar
within 5 days of the filing of the response, to the attorney filbd the no—merit  ble merit, but the court of appeals and appellate counsel should have found them and
report. the defendant may not be barred from bringing a motion under s. 9if Zh@éno—
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merit procedure was not followed. StateAllen, 2010 W1 89328 Wis. 2d 1786 servedupon the attornegeneral. The attorney general may file

N.W.2d 124 07-0795 . L A
If the court of appeals fails to discuss an issue of actuapoalale merit, the aresponse to the motion withit ﬁiays after service.

defendanhas the opportunitio file: 1) a motion for reconsideration of the decision  (2) DECISIONON MOTION FOR3-JUDGEPANEL. The chief judge

undersub. (1); 2) a petition for review with the supreme court; or 3) an immediates,. ; ; e ;
974.06motion, identifying any issue ofguwable merit that wasverlooked and, in erﬁayChange or modify his or her decision on a motion that the mat

the latter instance, explaining why nothing was said response to the no-merit ter be decided by a 3—judge panel at any time prior to a decision
report. Delay in these circumstances can seldom be justified. Failure of a defendgntthe merits of the appeal or petition.

to respond to both a no—merit report and the decisich@no—merit report firms up

the case for forfeiture of anigsue that could have been raised. Stafdlen, 2010 (3) THREE-JUDGEPANEL ON COURT'SOWN MOTION. Whether or

WI 89, 328 Ws. 2d 1,786 N.W2d 124 07-0795 not a motion for a 3—judge panel has been filbe, chief judge
may order that an appeal petition be decided by a 3—judge panel
atany time prior to a decision on the merits of the appeal or peti

SUBCHAPTERIV tion.
(4) MOTION FORHEARING IN COUNTY OFORIGIN. If anappellant
APPEAL PROCEDURE IN COUROF APPEALS desiresthat the appeal be heard in the county where the case or
IN TERMINATION OF ARENTAL RIGHTS, actionoriginated under §52.31 (3) the appellant shall file with

the copy ofthe notice of appeal required by889.10 (1) (ap
CH. 799, TRAFFIC REGULAION, motion requesting a hearing in the county of origin. Any other
MUNICIPAL ORDINANCE VIOLATION, AND party must file a motion requesting a hearing in¢banty of ori
PARENTAL CONSENT TO ABORTION CASES gin within 14days after service of the notice of appeal. The failure
to file a motion under this subsectioraives the right to request
809.40 Rule (Appeals in termination of parental  rights, Lhaetea(\jppeal be heard in the county where the case or action origi
ch. 799, traffic regulation, municipal ordinance viola - S ,
ton, and parental_consent o aborton cases). _(Im) An 1530, A CLESE M U800 S, £ QU fe
appealfrom an order denying etition under $48.375 (7)is gov  1993a. 486 Sup. Ct. Order NcD0—-02 2001 WI 39, 242 V. 2d xxvii.

ifi 8 . Judicial Council Committee’s Note, 1979Sub. (3) is created to clarify that the
erned by the procedures SpeCIerd $0809.105 and an appeal chiefjudge of the Court of Appeals has the authority to order that an appeal be decided

from an Or(_j?r or judgment under8.43is governed by thproce by a 3—judge panel after it has initially been assigned to a single Court of Appeals
duresspecified in s809.107 judge. This authority of the chief judge may be exercised at any time prior to-a deci

. ign on the merits of the appeal by the single Court of Appeals judge to teom
(2) An appeal to the court of appeals from a judgment or Orc%%]ealwas originally assigrqu. [Rye Ordefe%jtive Jan. 1, 1p9%01 e

in a ch.799, traffic regulation or municipal ordinance violation Judicial Council Committee's Note, 1981Rule 809.41 is amended to harmonize

initi ithi i i ified i with ch. 192, Laws of 1979.
casemust be initiated within the time period specified i8G8.04 Sub. (1) is amended to apply the procedure for requesting a 3—judge panel for

and is governed by the procedures SPeCified in889.01 t0  appealdo other proceedings in the types of case specified in s. 752.31 (2). The rule
809.26 and 809.50to 809.85 unlessa different procedure is isalso amended to require that if the motion for 3-judge panel is in a oabEm

expresslyprovided in ss809.41to 809.43 thestate is a party the motion must be served upon the attorney general asilell as
. . personf record. If the districhttorney files the motion for 3—judge panel, the dis
(3) Any civil appeal to the court of appeals undab.(2) is trict attorney must serve the motion on the attorney general. The attorney general is

i i i given7 days to respond to the motion.
subjectto the docketing statement requirement 808.10 (1Xd) The rule is further amended to require that the motion for 3—judge panel be filed

and_may be eligible for the expedited appeals program iditie with the copy of the notice of appeal required to be sent to the clerk cothef
cretionof the court. appealsinder Rule 809.10 (1) (a) and not with the origimatice of appeal filed with

History: Sup. Ct. Order83 Wis. 2d xiii (1978):1979 c. 3%.92 (16) Sup. Ct. theclerk of the circuit court. . ) .
Order,92yWs. 2 i (1978);1979 c. 173.5%; 197)9 c. 3551981 c. 359&.)252p5up. Subs.(2) and (3) are amended to clarify tiair provisions may apply to both an

Ct. Order 130 Ws. 2d xi xix ((1986); Sup. Ct. Ordet31 Ws. 2d xv (1986); Sup. appealand a petition requesting the exercise of supervisory jurisdiction or original
Ct. Order 136 Ws. 2d v xxv ((1987);1991 a. 2631993 a. 3951995 a. 77Sup. Ct. lurisdictionto issue a prerogative writ.

OrderNo. 00-02 2001 WI 39, 242 \i. 2d xxvii; SUpCt. Order No02-01, 2002 ,,_Section 752.31, as amended by ch. 192, Laws of 1979, prduidesiearing in
WI 120, 255 Vis. 2d xiii. the county of origin for appeals but not for other proceedings such as a petition for

e ; e : ; . supervisorywrit or original jurisdiction prerogative writ. Sub. (4) is created to set out
Judicial Council Committee’s Note, 1978Rule 809.40 establishes the time peri ; eparate subsection of Rule 809.41 the procedure to request that ab@ppeal

" . . |
ods for appealing in a misdemeanor case or Chapter 48, 51 or 55 case or seekmg}%@;@in the county where a case or action originated as authorized under sub. 752.31
)

convictionrelief in a misdemeanaase pursuant to s. 974.02 (1). It also makes t The creation of this separate subsection makes no substantive ichtaraerior
procedureset forth in Rules 809.30 to 809.32 apply to these types of cases. cedurehat was containgd in Rule 809.41 (1). The rule requires tha?ﬁen

f h o
Rules809.41 to 809.43 establish special procedures for appeals that may be rﬁ::aring in county of origin be filed with the copy of the notice of appeal required
by one appellate judge. The appeal time perio@himpter 299, tré€ regulation and | 'p~"cantto the clerk of the court of appeals under Rule 809.10 (1) (a).

municipalordinance violation cases, are found iB8.04. [Re Order ffctive July Rule809.41 is alsamended to clarify that the appeal or petition is decided rather

1,1978] ¢ o S
Judicial Council Committee’s Note, 1979Sub. (2) is repealeahd recreated to Egaen(f)wredag(rjgfsegtriileag\;]l;we{w‘t ]rgagyz?ot oceur in all matters filed in the court of appeals.

placeinto it for purposes of clarity the appropriate reference in Chapter@8in Judicial Council Note, 2001: Titles were addedThe time limits in sub. (1) and

ing the appeal time periods for Chapter 799fizaggulations, and municipal ofdi g, (4) have been changed from 7 toand 10 to 14 days. See the comment to .
nance violations cases. No substantive change is intended. [Re @ediveian. 808.07.[Re Order No. 00-02 fefctive July 1, 2001]

1, 1980]
Judicial Council Note, 2002: Sub. (1) is repealed to eliminate confusing cross— .
referenceso appeal procedures under Subchapter lll. Appeals under former sub.809.42 Rule (Waiver of oral argument).  The appellant and

wereand are governed by the proceduressn809.30 to 809.32. [Re Order No. i -
02-01effective January 12003 respondenin an appeal under 852.31 (2)may waive oral gu
ment,subject to approval of the court.

. . N History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d Xiii
809.41 Rule (Motion for 3—judge panel or hearing in (197'3)?“' P e - 2d xil (1978); Sup : S caxi

county of origin). (1) MOTION FOR3-JUDGEPANEL. If an appel Judicial Council Committee’s Note, 1979This rule is amended to deletedan
lantor a petitioner requesting the cooftappeals to exercise its guageauthorizing an appellant and respondentvégve the filing of briefs in an

. S . . N YL . appealo the Court of Appeals. The Court of Appeals as a consfséiay does not
supervisonyjurisdiction or its original jurisdiction to issue prerog ajiow the waiving of filing of briefs. The rule is brought into conformity with that
ative writs or its appellate jurisdiction to grant petitions for leaveolicy. [Re Order dective Jan. 1, 1980]
to appealdesires the matter to be decided by a 3—judge panel, the
appellantor petitioner shall file with the copy of the notice 0809.43 Rule (Number of briefs). (1) A person shall file 10
appealrequired by s309.10(1) (a) or with the petition requesting copies of a brief and appendix in the court of appeals, or the num
the court to exercise its supervisamyiginal, or appellate jurisdic berthat the court directs, arhhall serve 3 copies on each party
tion, a motion for a8—judge panel. Any other party must file df the opposing party is not represented by counsel, only one copy
motionunder this rule for 8—judge panei within 14 days after-serneedbe served on that party
vice of the notice of appeal or witlhe response to the petition. (2) A person who is found indigent unde84.4.29and who
The failure to file a motion under this rule waives the right is not represented by counsel shd# 3 copies of a brief and
requesthe matter to be decided by a 3—-judge panel. A motion fappendixin the court of appeals and shall serve one copy on each
a 3-judge panel in a case in which the state is a party shall alsphagy. A prisoner who has been granted leave to proceed without
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prepaymenbf fees under 814.29 (1m)and who is not repre Wwill protect a party from both substantial “and" irreparable injatiyer than meeting

sentecby counsel shall file 3 copies of a brief or appendix in trﬁéggfe%f;r?_efrfgga as was the intention of thasbnsin Legislature. [Re Order

courtof appeals and shall serve one copy on each.party Judicial Council Note, 2001: The time limits in subs. (1) ar@) were changed
History: Sup. Ct. Orde83 Ws. 2dxiii (1978); Sup. Ct. Orded64 Ws. 2d xxix ~ from 10 to 14 days. Please see the comrwest 808.07. Subsection (3) specifies
(1991);Sup. Ct. Order Nd0-02 2001 WI 39, 242 \ig. 2d xxvii. thatthe court may grant discretionary review on specified issues. Thisodifees

Judicial Council Note, 2001: Subsection (1) was revised to simplify statutoryFeddersv. American Family Mut. Ins. Ca230 Ws. 2d 577601 N.W2d 861(Ct.
language. The last sentence in sub. (1) reduces the number of copies required ¥8pg. 1999),99-1526 which held a grant of leave to appeal from a nonfinal order or
pro separty Subsection (2) was revised to simplify the language and to specify tiizdgmentdoes not authorize cross—appeals as of right from the same or from another
this section applies only foro separties. [Re Order No. 00-0Zetive July 12001] ~ nonfinal order or judgment; cross-appeatsjuire a separate petition for leave to

appeal[Re Order No. 00-02 ffctive July 1, 2001]
Judicial Council Note, 2002: Subsection (3) is amended to clarify the docketing
statementequirements following the grant of a petition for leave to appeal a non—
SUBCHAPTERV final order [Re Order No. 02-01 fefctive January 1, 2003]
Onceleave to appeal is granted, a cross—appeal from the same interlocutory order
or judgment in the action requires a petition for leave to appeal. Feddenexican

DISCRETIONARY JURISDICTION PROCEDURE IN  Family Mutual Insurance Ce30 Ws. 2d 577601 N.W2d 861(Ct. App. 1999),
COURT OF APPEALS 99-1526

A person who is granted leaveappeal a nonfinal order is limited solely to those
issuesoutlined in the petitioo the court of appeals. StateAwfderhaar2004 WI
; App 208 277 Wis. 2d 173689 N.W2d 674 03-2820 Reversed on other grounds.
809.50 Rule (Appeal from judgment or order not iz alfderhaar2005 Wi 106283 Ws. 2d 336700 N.W2d 4 03-2820

appealable as of right). (1) A person shall seelleave of the  |nteriocutoryAppeals in Visconsin. Twers, Arnold, ss—Mattner &Levenson.
courtto appeal a judgment or order not appealable as of righs. Law. July 1993.

unders.808.03 (1)by filing within 14 days after the entry of the ) ) . L
judgmentor order a petition and supporting memoranduranyf 809.51 Rule (Supervisory writ and original  jurisdiction

The petition and memorandurmombined may not exceed 35t0 issue prerogative writ). (1) A person may request the
pagesf a monospaced font issed or 8,000 words if a proportionalcourtto exercise its supervisory jurisdiction or its original juris
seriffont is used. The petition shall contain: diction to issue a prerogative writ over a court and the presiding

(a) A statement of the issues presented by the controversﬂ'(‘f"]dge'Or other person or bodyy filing a petition and supporting

. orandum.The petition and memorandum combined may not
the(ti)s),sﬁeit'atemem of the facts necessary to an understandmge)cggeoss pages if a monospaced font is used or 8,000 words if a

) ) . proportional serif font is used. The petitioner shall name as

_ (c) A statement showing that review of the judgment or ordgispondentshe court and judge, or other persorbody and all
immediatelyrather than on an appeal from the final judgment iner partiesn the action or proceeding. The petition shall-con
the case or proceeding will materially advance the termination gfin:

thelitigation or clarify furtherproceedings therein, protecta party -y A statement of the issues presented by the controversy:
from substantial or irreparable injymyr clarify an issue of general b A fthe f d di f
importancein the administration of justice; and the( is),suezt'atemem of the Tacts necessary to an understanding o

(d) A copy of the judgment or order sought to be reviewed. (c) The relief sought; and

(2) An opposing party in circuit court shall file a response with S

supportingmemorandum, if anywithin 14 days after theervice (d) The reasons why the cour_t_should take jurisdiction.

of the petition. The response and memorandum combined may2) Thecourt maydeny the petition ex parte or may order the

notexceed 35 pages if a monospaced font is used or 8,000 wdegpondents to file a response with a supporting memorandum, if

if a proportional serif font is used. Costs and fees may be awar@ey and may order oral gument on the merits of the petition.

againstany party in a petition for leave to appeal proceeding. The response and memorandwombined may not exceed 35
(3) If the court grants leave to appeal, the procedures Rpgesf a monospaced font igsed or 8,000 words if a proportional

appealsfrom final judgments are applicable to further proceeg!i font is used.The respondents shall respond with supporting
ingsin the appeal. The entry of the order granting leave to appRigmorandunwithin 14 days after service of the ordérrespon
hasthe effect of the filing of a notice of appeal. The court ma§entmay file a letter stating that he or she does not intend to file
specifytheissue or issues that it will review in the appeal. If thé €SPONse, but the petition is not thereby admitted.

courtgrants leave to appeal, the petitioner shall file a docketing (3) Thecourt, upon a consideration of the petition, responses,
statementf required by s809.10 (1) (d)identifying the issues to SUpportingmemoranda anaigument, may grant or deny the peti
be reviewed in the appeal. The dockestatemenshall be filed tion or order such additional proceedings as it considers appropri
within 11 days aftethe date of the order granting the petition foate. Costs and fees may be awarded against any party in a writ pro
leaveto appeal. ceeding.

(4) A person filing a petition under this section shall append (4) A person filing a petition under this section shall append
to the petition a statement identifying whether the petition is pr the petition a statement identifying whether the petition is pro
ducedwith a monospaced font or with a proportional serif fonflucedwith a monospaced font or with a proportional serif font.
If produced with a proportional serif font, the person shall set forProduced with a proportional serif font, the person shall set forth
theword count of the petition. theword count of Lhe p\?\‘tltlod”-m o104 Ws. 20 X (1978)

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde82 Ws. 2d xiii History: Sup. Ct. Order83 W, 2d xiii; Sup. Ct. Orderl04 Ws. 2d xi (1978);
(1979); Sup. Ct. Orderl51 Ws. 2d xvii (1989); Sup. Ct. Ordet64Wis. 2d xxix ~ SUP-Ct. Order151 Ws. 2d xix (1981); Sup. Ct. Ordei64 Ws. 2dxxix (1991); Sup.
(1991); Sup. Ct. Orderl71 Ws. 2d xxxv (1992); Sup. Ct. Order Na8-2Q 179Wis. ~ Ct. Ordey 171 Ws. 2d xxxv (1992); Sup. Ct. Order Nag8-2Q 179 Ws. 2d xxv; Sup.
2d xxv; Sup. Ct. Order N@0-02 2001 WI 39, 242 \i§. 2d xxvii; Sup. Ct. Order No. Ct. Order No.00-02 2001 W 39, 242 \fg. 2d xxvii.

02-01, 2002 WI 120, 255 \§. 2d xiii. Judicial Council Committee’s Note, 1981Sub. (1) isamended to reflect the pro

Judicial Council Committee’s Note, 1978: Section 808.03 (1) makes only final cedurefor issuance of a prerogative weitrrently followed by the court of appeals
judgmentsand final orders appealable as of right. All other judgremsorders are and to alert attorneys to the correct procedure to be folloiete 809.51 governs
appealable only in the discretion of the court. This section protfidemocedure for theprocedures for seeking a petitifam supervisory writ or original jurisdiction pre
askingthe court to permit the appeal of a nonfinal ardBne issue of whether the rogativewrit in the court of appeals. [Re Ordefeetive Jan. 1, 1982]
courtshould hear the appeal is presented to the court by patitibrboth parties Judicial Council Note, 2001: The time limit in sub. (2) was changed from 10 to
giventhe opportunity of submitting memoranda on the question. The standardsldrflays. See the comment to s. 808.07. [Re Order No. O0fe@2hef July 1, 2001]
which nonfinal judgments or orders should be reviewed immediately are set forth inThe court of appeals abused its discretion by ordering @airent one day after
$.808.03 (2) and araken from the American Bar Associati®iStandards of Judicial thepetition for a writ was filed and served. State ex rel. Breiktilwaukee County
Administration,Standards Relating to Appellate Courts, s. 3.12 (b). [Re Offéeer ef Circuit Court,91 Ws. 2d 833284 N.W2d 102(1979).
tive July 1, 1978] Thecourt of appeals does not have jurisdiction to entertain original actions unre

Judicial Council Committee’s Note, 1979:Sub. (1) (c) is amended to conform latedto its supervisory or appellate authority over circuit courts. State ex rel. Swan
with 808.03 (2)(b), which sets out the standards created by iBedf¥sin Legislature v. Elections Board]33 Ws. 2d 87 394 N.W2d 732(1986).
for appeals to the Court of Appeals by permission. A drafting error in the original
preparation of chapter 809 replaced the word “or” found in 808.03 (2) (b) with t f e
word “and”, which results in a party having to show in a petition to the Court 3%9'52 . _RU|e, (Temporary re“ef)' A petitioner may request
Appealsfor the court to assume discretionary jurisdiction that granting such a petitiégh & petition filed under $809.500r 809.51that the court grant
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temporaryrelief pending disposition of the petitioithe court or (b) “Adverse decision” includes the court of appeals’ denial of
ajudge of the court may grant temporary relief ugr@terms and or failure to grant the full relief sought or the courtagpeals’
conditionsit considers appropriate. denialof the preferred form of relief.

Judicial Council Committee’s Note,1978: Rules 809.51 to 809.52 incorporate . y . . .
into the rules for the first time the procedures to be followed when the court is as!iE@”tW'th the court of appeals language or rationale in granting

to exercise its supervisory jurisdiction. For an excellent discussion of original aadarty’s requested relief.
supervisonjurisdiction of the Supreme Court and the distinction between seem . - ;
the opinion by Justice Vizkhem in Petition of Heil, 230 W. 428, 284 N.W42 (1m) GENERAL RULE; TIME LIMITS. (a) A party may file with
(1939). To a lage degree the procedures specified in 2G8.\M23, 229 N.W643  the supreme court a petition for review of an adverse decision of
(1930)are followed, but some of the features of Rule 21, FR#®included. the court of appeals pursuant ta868.10

Thereare a number of changes, howetiam prior procedures. The partiegtie . . . . . .
action or proceeding in the trial court musé made respondents in the Court of (D) If @ motion for reconsideration has been timely filed in the
Appealsbecause they in most cases are the real parties in interest. Usually the jgstoart of appeals under 809.24 (1) no party may file a petition

whose order is being challenged has no direct interest in the outcome and shoul ; ; ;
be forced to appear but magf course, do so. The Attorney General must also b?éﬂmrewew in the supreme court until after the court of appeals

servedin certain cases such as declaratory judgments involving the constitutionalguesan order denying the motion for reconsideration or an
of a statute or arising under Chapter 227, the administrative procedure act. = gmendedlecision.

The petition must be filed with the clerk rather than being submitted ex parte to a . . . . . ",
judgeof the court. By virtue of the requirement that the petition be filed, it must pre (C) If a motion for reconsideration IS denied é}nd a F_)etltlon for
viously have been served on opposing parties as required by s. 809.80. The initaliew had been filed before the motifor reconsideration was

actionof the court will be to direct the respondentamswer the petition rather than ¢ ; : o1 o
to issue an order to show cause why the relief requested sholdd gainted. [Re glxep():: }ezjl ngSP:fe:\ht?’lg T’\%tﬁg:’l flllcl)??eacgﬁglr()j%?;[elotr? Vtvges %Féglo; rgggo?gte
Order efective July 1, 1978] y

to the petition may be filed within 14 days of the order denying the

motion for reconsideration.

SUBCHAPTERVI (d) If the court of appeals files aamended decision in
responséo the motiorfor reconsideration under&09.24 (1) any
APPELLATE PROCEDURE IN SUPREME COUR party who filed a petition for review prior to the filing of the

motionfor reconsideration must file with the clerk of thgreme
- ' courta notice dfrming the pending petition, a notice withdrawing
809.60 Rule (Petiion to bypass). (1) A party mayfile { %npending petition, or an amendment to the pengietifion

with the supreme court a petition to bypass the court of app " )
pursuanto s.808.05no0 later than 14 days following the filireg qaﬁmelrr:dledéudeac)i/;ggter the date of the filing of trurt of appeals

the respondeng brief under s309.190r response. The petition

mustinclude a statement of reasons for bypassing the court of(€) After the petitioning party files a noticefiahing or with-
appeals. drawing the pending petition or an amendment to the pending

. i - petition under par(d), the responding party must file a response
‘t§12') f‘: dopposfltng t;?]arty may f']lcetha rest.pt).onse to PEHtoN  {4'the notice or amendment within téys after service of the
within 14 days aiter the service or the pettion. noticeor amendment. The response may be fimaftion of the
(3) Thefiling of the petition stays the court of appeals fromiespondingparty’s earlier response or a new response.
takingunder submission the appeal or other proceeding. _ (1r) CRITERIA FOR GRANTING REVIEW. Supreme court review

~ (4) Thesupreme court may grant the petition upon such eongf 3 matter of judicial discretion, not of right, and will be granted

tionsas it considers appropriate. only when special and important reasons are presented. The fol
(5) Uponthe denial of the petition by the supreme court tHewing, while neither controlling nor fully measuring theurt's

appealor other proceeding in theourt of appeals continues agdiscretion,indicate criteria that will be considered:

thoughthe petition had never been filed. (a) A real and significant question of federal or statpstitu
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi tiona' |aW is presented.

(1981);Sup. Ct. Order NdD0—02 2001 WI 39, 242 \ig. 2d xxvii. . .
Judicial Council Committee’s Note, 1981: The amendment to sub. (1) estab (D) The petition for review demonstrates a need for the

lishestime periods for filing a bypass petition to discourageofisiee petition for i supremecourt to consider establishing, implementing or chang
atorypurposes. [Re Orderfettive Jan. 1, 1982] ; ; ithin i ;

Judicial Council Note, 2001: The time limits in subs. (1) and (2) have beenmg a pOIICy \_Nl_thm Its authorlty . .
changedrom 10 to 14 days. Please see the comment to s. 808.07. [Re Order No(C) A decision by the supreme court will help develop, clarify

00-02effective July 1, 2001] or harmonize the layand

1. The case calls for the application of a new doctrétleer

809.61 Rule (Bypass by certification of court of thanmerely the application of well-settled principles to the fac

appeals or upon motion of supreme court). The supreme al situation: or

courtmay take jurisdiction of an appeal or other proceeding in tHé ’ . . .

court of appeals upon certification by the carappeals or upon _2: The question presented is a novel one, the resolution of

the supreme cours’ own motion. The supreme court may refusé/nich will have statewide impact; or .

to take jurisdiction of an appeal or other proceeding certified to it 3. The question presented is rfattual in nature but rather

by the court of appeals. is a question of law of the type that is likely recur unless
History: Sup. Ct. Order83 Wis. 2d xiii (1978). resolvedby the supreme court.

I i i b ﬁfssgg%rgg('l\gggf onthe merits  (d) The court ofippeals’ decision is in conflict with controlling
Whenconfronted with a direct conflict between a decision of the state suprerqg)m'onsof the United States S_u_preme Court or the supreme court

courtand a later decision of the U. S. Supreme Court on a matter of federdidaw Of Other court of appeals’ decisions.

courtof appeals may certify the case to the state supreme court under s. 809.61. , i e : ..
it does not, or certification is not accepted, the supremacy clause of th@dmnsStu (e) The court ofappeals’ decision is in accord with opinions
tion compels adherence to U. S. Supreme Court precedent on matters of federal®dwhe supreme court or the court of appeals but due to the passage

althoughit means deviating from a conflicting decision of the state supreme cousf time or changing circumstances, such opinions arefdpe
Statev. Jennings2002 WI 44 252 Ws. 2d 228647 N.W2d 142 00-1680 reexamination

Discretionaryreview by the Wsconsin supreme court. Pokrass, WBB March, ) . .

985. (2) CoNTENTSOF PETITION. Exceptas provided in s809.32

(4), the petition must contain:
809.62 Rule (Petition for review).  (1g) DEFINITIONS. In (@) A statement of the issues the petitioner seeks to have
this section: reviewedthe method or manner of raising the issues in the court
(a) “Adversedecision” means a final order or decision of thef appeals and how the court of appeals decided the issues. The

courtof appeals, the reswdf which is contraryin whole or in part, statemenbf issues shall also identify amgsues the petitioner
to the result sought in that court by any party seeking review seeksto have reviewed that were not decided by the court of
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appeals. The statement of an issue shalldeemed to comprise long as the supreme cowgtacceptance of that ground would not
every subsidiary issue as determined by the court. If deemeslngethe result or outcome below
appropriateby the supremeourt, the matter may be remandedto 2 A petition for cross-review is not necessary to enahle
the court of appeals. opposingparty to assert grounds that establish the aright to
(b) A table of contents. aresult that is less favorable to it than the result or outcome ren
(c) A concise statement of the criteria of s{ilv) relied upon deredby the court of appealsut more favorable to it than the
to support the petition, or in the absence of any of the criteriatesultor outcome that might be awarded to the petitioner
concisestatemenof other substantial and compelling reasons for (c) Rights and obligations of partiesA party seeking cross—
review. review has the sameights and obligations as a party seeking
(d) A statement of the case containing a description of theviewunder ch809, and any party opposing a petition for cross—
natureof the case; the procedural status of the case leaditty upeview has the same rights and obligationsagsarty opposing
the review; the dispositions in the circuit court and court okview.
appealsand a statement of those facts not included in the opinion(4) Form AND LENGTH REQUIREMENTS. (&) The petitiorfor
of the court of appeals relevant to the issues presented for revigwiew andresponse, if anghall conform to $809.19 (8) (band
with appropriate citation to the record. (d) asto form and certification, shall be as short as possible, and
(e) An agumentamplifying the reasons relied on to suppontnay not exceed 35 pages in length if a monospaced font is used
the petition, arranged in the order of the statement of issues poe 8,000 words if a proportional serif font is used, exclusive of
sented. All contentions in support of the petition mbstset forth appendix. The petition for review and the response shall have
in the petition. A memorandum in support of the petition is notvhite front and backcovers, and a party shall file 10 copies with

permitted. the clerk of the supreme court.
(f) An appendix containing, in the following order: (b) Electronic petition for eview An attorney filing getition
1. The decision and opinion of the court of appeals. for review under this rule shall file with the clerk of the supreme

2. The judgments, orders, findings of fact, conclusions of lagPurta copy of the petition for review or response in electronic
and memorandum decisions of the circuit court angninistra  form using the procedure undei889.19 (12)and may file a copy

tive agencies necessary for an understanding of the petition. of an appendixo the petition for review or response in electronic

3. Any other portions of the record necessary for an undé?rm using the procedunnder s809.19 (13) A self-represented

standingof the petition. partyis not required to file an electrontopy of the petition for

4. A copy of any unpublished opinion cited undea9.23 reviewor response, but may do so as provided for in this s_gjbsec
3 b tion. Notwithstanding s801.17(9), the paper copy of the petition
(3) (@or (b). for review orresponse remains thdiofal court record. An atter

(2m) INAPPLICABLE TO PARENTAL CONSENT TO ABORTION  pneywho lacks technological capability to compijth this sub
cAses. Subsectiofi2) does not apply to a petition for review of ansectionmay file a motion under 809.14for relieffrom the elee
appeathat is governed by 809.105 A petition governed by that tronic filing requirements at the time the attorney files the paper
sectionshall comply with s809.105 (1). petitionfor review An attorney shall show good cause why it is

(2r) APPLICATIONTO TERMINATION OF PARENTAL RIGHTSCASES.  not feasible to file a copy of the petition of review electronically
This section applies to petitions for review of an appeal under S-(c) Effect of electnic filing. Except as provideid s.809.80
809.107 except as provided in 809.107 (6) (f) (3) (e), the date on which the clerk receives the pappies of the

(3) RespoNsETO PETITION. Except as provideth sub.(1m) petition for review shall be thefafial date of filing of the petition
ands.809.32 (4)and(5), an opposingarty may file a response for review Transmitting the electronic copy of a petition for
to the petition within 14 days after the service of the petition. déview does not satisfy the filing requirements of this section.
an unpublished opinion is cited under&f9.23 (3) (apr (b), a (d) Timing of electonic filing. The electronic copy of the peti
copy of the opinion shall be provided in an appendix to thg, tor review and response shall be electronically transmitted on
response.If filed, the response may contain any of #owing: o hefore the date that the paper petition for review and response

(a) Any reasons for denying the petition. is filed.
_ (b) Any perceived defects that may prevent ruling on the mer (4m) ComBINED RESPONSEAND PETITION FOR CROSS-REVIEW.
its of any issue in the petition. Whena party elects both to submit a response to the petition for

(c) Any perceivednisstatements of fact or law set forth in theeview and to seek cross-revigits submission shall be titled
petitionthat have a bearingn the question of what issues properlyCombinedResponse and Petitidor Cross—Review The time
would be before the court if the petition were granted. limits set forth in sub(3m) shall apply The response portiaf

(d) Any alternative ground supporting the courtapipeals the combineddocument shall comply with the requirements of
resultor a result less favorable to the opposing party than tisauos(3) and(4). The cross—review portion of the combined docu
grantedby the court of appeals. ment shall comply with the requirements of suf®) and(4),

(e) Any other issues the court may need to decide if the petiti@ceptthat the requirement of su2) (d) may be omitted. The
is granted, in which case the statement shall indicate whether gfess—reviewportion shall be preceded by a blank white cover
otherissues were raised before the court of appeals, the metho& ignature shall be required onlytaé conclusion of the cross-
mannerof raising the issueis the court of appeals, whether thg€view portion of the combined document.
courtof appeals decided the issues, and hovethet of appeals  (5) EFFECTON COURTOFAPPEALSPROCEEDINGS. EXcept as pro
decidedthe issues. videdin s.809.24 the filing ofthe petition stays further proceed

(3m) PETITION FOR CROSS-REVIEW. (@) When equired;time  ingsin the court of appeals.
limit. A party who seeks to reverse, vacate, or modify an adversg6) CONDITIONS OF GRANT OFREVIEW. The supreme court may
decisionof the court ofappeals shall file a petition for cross—grantthe petition or the petition for cross—review or bagion
review within the period for filing a petition for review with the suchconditions as it considers appropriate, including the filing of
supremecourt, or 30 days after the filing of a petition for reviewadditionalbriefs. If a petition is granted, the parties cannot raise
by another partywhichever is later or ague issuesiot set forth in the petition unless ordered cther

(b) No cioss—petition equired 1. A petition for cross—review wiseby the supreme court. The supreme court may limistues
is not necessary to enakde opposing party to defend the courto be considered on reviewlf the issues to be considered on
of appeals’ ultimate result asutcome based on any groundreview are limited by thesupreme court and do not include an
whetheror not thaiground was ruled upon by the lower courts, assuethat wasdentified in a petition and that was left undecided
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by the court of appea|s, the supreme court shall remand ot NOTE: Sup. Ct. Order NO.OA;jOB ZOdOBbWI iIiIOg Statgls, ;Tge Juddicial %Ouncil

e : Committee Comments ae not adopted, butwill be published and may be con
to the court of appeals upon remittifuunless that issue haS’sulted for guidance in interpreting and applying Wis. Stat. ss. 809.30, 809.32 and
becomemoot or would have no fefct. 809.62."

History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d Xiii Judicial Council Committee Comments, July 2008:The definition in $809.62
(1979);Sup. Ct. Order104 Ws. 2d xi (1981)1991 a. 263Sup. Ct. Order N®@3-20  (1g) codifies the holding ilNeely v State89 Ws. 2d 755757-58,279 N.w2d 255
179 Wis. 2d xxv;1993 a. 395Sup. Ct. Order Nd00-02 2001 WI 39, 242 V8. 2d  (1979), to the efect that a party cannot seek review of a favorable result merely
xxvii; Sup. Ct. Order NeD2-01, 2002 WI 120, 255 W. 2d xiii; Sup. Ct. Order No. pecauseof disagreement with the court of appeaigtionale. At the same time, s.
04-08 2008 WI 108, filed 7-30-08, Bf1-1-09; Sup. Ct. OrdeXo. 08-15and  809.62(1g) underscores the fact that@urt of appeals’ decision that is generally
08-18,2009 WI 4, 31 Wis. 2d xxix;2009 a. 25180, Sup.Ct. Order No10-0land  favorableto a party remains adverse to that party to the extent that it does not grant
10-02,2010 WI 42, 323 \ig. 2d xxiii. the party all the relief requested, i.e., the figlief or the preferred form of relief

Judicial Council Committee’s Note, 1979:The caption ofRule 809.62 is soughtby the party See als@tate vCastillo 213 Ws. 2d 488492,570 N.W2d 44
amendedo more properly describe tfienction of the Supreme Court in reviewing (1997).
decisionsof the Court of Appeals. As an example, a criminal defendant seeking reverdaisafonviction grif that

Rule809.62 (5) [7] is created to protect the review rights of all parties to a revigsnot granted, resentencingpuld be entitled to seek review of the court of appeals’
in the Supreme Court by creating a cross—review provisior foecision being failure to grant a new trial, even if it did order resentencing. Simjlartyvil appel
reviewedby the Supreme Court similar to the cross—appeal provision for a judgmeitit challenging averdict finding liability and, should that be denied, the amount of
or order being appealed to the Court of Appeals from a trial court found in Rulamages, would be entitled to seek review of the court of apjieiaisz to grant a
809.10(2) (b). New sub809.62 (5) gives a party the ability to file for cross—reviewhewtrial on liability, even if the courdf appeals did order reassessment of damages.
with the Supreme Court up & additional 30 days from the filing of a petition for Rulesg809.62 (Im) and (1r) are former Rule 809.62 (1), divided into subsections
review by another party to the decision rendered by the Court of Appeals. [Re Orgedsubtitled. Subtitles are added throughout Rule 809.62 to help practitioners and
effectiveJan. 1, 1980] partieslocate particular provisions.

Judicial Council Committee’s Note, 1981Rule 809.62 is amended to regulate Rule 809.62 (2) (a) is amended to require the petitioner to identify all issues on
theform, contents and length of petitions for revielhe amendments are intendedwhich it seeks reviewincluding issues raised in the court of appeals but not decided
to focus the petition for review on the criteria promulgated by the supreme courtifothe court ofappeals. The amendment to Rule 809.62 (2) (a) also clarifies that the
grantinga petition for reviewto facilitate the dicient and eflective considerationf  statement of an issue incorporates all subsidiary issues. This amendment is adapted
the petition by the supreme court, and to develgetition that may be used by the from the United States Supreme Caairtiles. See U.S. Sup. Ct. Rule 14.1(a). See
supremecourt for consideration of the merits after review is granted. alsoln the Inteest of Jamie L.172 Ws. 2d 218232-33493 N.W2d 56(1992).

Sub.(1) incorporates criterigromulgated by the supreme court for granting a peti  Rule 809.62 (3) is amended to advise the respondent to apprise the sopuetne
tion for review In re Standards to Review Petitions to App88IWs. 2d xiii, 268  in the response to the petition, of any isshescourt may need to decide if it grants

N.W.2d xxviii (1978). N . reviewof the issue(s) identified in the petitiofihis applies whether or not the court
Sub.(2) regulates the contents of the petition. Sub. (2) (a) requires that the petitdappeals actually decided the issues to be raised.
containa statement of the issues presented for revi@ymethod or manner ddis The amendments to Rule 809.62 (3) also advise the respondéentdy in its

ing the issues in the court of appeals, and how the court of appeals decided the isssgsonseny perceived misstatements of law or fact, or any defects (such as waiver
Correspondinglysub. (6), formerly sub. (4), is amended to provide that if the petitiafootnesser estoppel) that could prevent the supreme court from reaching the merits
is granted, the petitioner cannot raise guarissues not set forth in the petition unlessf the issue presented in the petition. Compare U.S. Sup. Ct. Rule 15.2.
orderedotherwise by the supreme court. The supreme court may limit the issues tRule809.62 (3) (daddresses the circumstance in which the respondent asserts an
be considered on reviewThese amendments establish that the parties are limitedalternativeground to defend the court of appeals’ ultimate resuutcome, whether
the issues raised in the petition, but the supreme court may order the parie® to ar not that ground was raised or ruled upon by the lower courts.
issuesnot raised. Likewise, the supreme court may limit the issues to be reviewedrule 809.62 (3) (d) also addresses the circumstances in whictespendent
The petition informs the supreme court as to whether an issue had been raised iad8ertsn alternativgground that would result in a judgment less favorable than that
courtof appeals. If an issueas not raised in the court of appeals, then it is left tgrantedoy the court of appeals but more favorable to the respondent than might be
thejudicial discretion of the supreme court asvteether it will grant the petition so  grantedfor the petitioner (e.gremand for a new trial rather than a rendition of judg
asto allow the issue to be raised in the supreme court. _ . _mentfor the petitioner). The language is modified froexTR. App. P53.3(c)(3).
Sub.(2) (c) requires that the petition contaitoncise statement of the criteria of  Ryle809.62 (3) (d) and (e) are intended to facilitate the supremescassessment
sub. (1)reliedupon to support the petition, or in the absence of any of the criteriagfthe issues presented for revi@wt to change current law regarding the application
concise statement of other substantial emipellingreasons for reviewSupreme  of waiver principles to a respondent. State vHolt, 128 Ws. 2d 1.0, 125,382
courtreview is a matter of discretion. The supreme court has promulgated the critgfig/ 2d 679(Ct. App. 1985)An appellate court may sustain a lower cauntlding
asguidelines for thexercise of its discretion. In the absence of one of the criterign a theory or on reasoning not presented to the lower court.)
the supreme court mayranta petition for review if the petitioner establishes other |mpiicit in these amendments, although not expressly stated as in the federal rule,
substantiabnd compelling reasons for reviewhe amendment requires that the-petiy g Sup. Ct. Rule 15.2, is the understanding that a respomagrite deemed to have
tionereither state criteria relied upon or in the absence of any of the criteria, state aiiguedissues or defects that do not go to jurisdiction if they are not called to the atten
substantiaind compelling reasons for reviewhe burden is on the petitioner to tion of the supreme court in a response to the petition. The supreme courtitetains
explicitly define the other substantial and compelling reasons for review  inherentauthority to disregardny waiver and address the merits of an unpreserved
Sub.(2) (d) requireshat the petition contain a statement of the case ,Coma'“'nga?gumennr to engage in discretionargview under . Stat. §§ 751.06 or 752.35.
descriptionof the nature of the case, the procedural stattiseotase leading up to geeState vMikrut, 2004 WI 79 138. The possible invocation of waiver for failure
thereview the dispositions in the trial court andurt of appeals, and a statement ofig rajse such alleged defects in the response will encourage the respondent to inform
thosefacts not included ithe opinion of the court of appeals relevant to the iSSU§Re supreme court of such defects before the supreme court debieiéer to expend
presented for reviewvith appropriate references to the record. The opinion of ﬂ?carcejudicial resources othe case. Se®klahoma City vuttle, 471 U.S. 808
courtof appeals must be included in an appendix to the petition. Consegifiémsly 815-16(1985).
opinion of the court of appeals sets forth a complete statement of the facts relevai{ nymber of other states have rules requiring the respondent to identify other
to the issues presented for revjehe petition for reviemeed not restate those facts. g egt seeks to raise if review is granted, and either expressly or impliedly limiting
The petition need only state those facts not incluiethe opinion of the court of 6 jsgyes before the supreme court on a grant of review to those set forth in the peti
appealsrelevant to the issues presented for reviéine statemendf facts must o and response. See Ariz. R. Ghpp. P23(e); Calif. App. R. 28(e)(2) & (5); Kan.
includeappropriate references to the record. . R.S.& A. Cis. Rule 8.03(g)(1); N.C. R. App. B5(d) & 16(a); Oregon R. App.. P
Sub.(2) (e) provides that the petition must contain gurentamplifying the rea. g 5g 2):Wash. R. App. 13.4(d).
sonsrelied on to support the petition, arranged in the order of the statement of iSSU&S jeading handbook on Unitétates Supreme Court practice describes the-proce
prezentedAll conter}tlgns must be contained within the petition. There is no Mem@ein that Court as follows:
randumin support of the petition. . ) - .
Theappean)JFi)x required %y sub. (2) () will assure that all relevant supporting docu A réspondent may also choose to waive the right to oppose a petition, which seems
mentsnecessary for an understanding of the petition for review be before the suprenT#ea”yW'ﬂ""”t merit. This will save time and moneyithout any substantiaisk
courtfor consideration. This will facilitate not only the review of the petition for ' respondent feels certain that certiowaifl be denied. In order that the waiver
reviewbut will enhance the petition as an aid to¢bart in any subsequent review  Will clearly be understood as based upon the lack of merit in the petition, the state
onthe merits. mentfiled with the Court —which may be in the form of a letter to the Clerk —
Sub.(4) is created to regulate the form and length of the petition for review andShouldcontain language to thisfeét: “In view of the fact that the case clearly does
response.Theform of the petition and response is based on Rule 809.19 for briefshotwarrant review by this Court [as shown by the opinion below], respondent
as to printing requirements, page size and binding. The petition and response sh#jivesthe right to file a brief in opposition.” The letter may also request leave to
beas short as possible but shall not exceed 35 pages in length, exclusive of appendi€ @ response to the petition if the Coarishes to see one. This will seldom be
Prior sub. (3) is renumbered sub. (5) and amended to allow theofampealsto ~ necessarysince if the respondent has not filed a response, caffiasatively
reconsidenn its own motion a decision or opinion within 30 days of a filing of a peti Waivedthe rightto file, and if the Court believes that the petition may have some
tion for review merit, the respondent will usually be requested to file a response — usually within
The amendments therule refer to Rule 809.32 (4) which governs the filing of 30 days from the request.
a petition for review in a criminal case where there has been a fully briefed appeal tth recent years, in order éxpedite the filing of responses in the more meritorious
the court of appeals and appointed counsel is of the opinion that a petition for reviewasesthe Solicitor General has waived the righfike opposition briefs in many
in the supreme court under Rule 809.62 would be frivolous and withoutgurgbée casegleemed to be frivolous or insubstantial. States often do the same thing, espe
merit. cially in criminal cases. Such waivers should be filed promiptigrder to speed
Prior subs. (2) and (5), relating to the time for filthgresponse to the petition for  up the distribution of the petition and the disposition of the case. Usually such peti
reviewand the provisions for cross—review have been renumbered subs. (3) and (#)onsare denied, even though the Court may call for a response if any of the Justices
respectivelybut have not been substantively altered. [Re Ordectafe Janl, sorequest.
1982] Stern,R., et al. Supeme Court Practic86.37 at 374-75 (7th ed. 1993) (footnote
Judicial Council Note, 2001: The time limit in sub. (3) has been changed fromomitted).
10to 14 days. Please see the comment to s. 808.07. The last sentence of sub. (4) spade 809.62(3m) is former Rule 809.62 (7) renumbered and amended. The
ifies the color of the cover that should accompametition for review and the num requirementsgoverning petitions for cross-review fit more logically after the
berof copies required. [Re Order No. 00-Ofeefive July 1, 2001] requirementdor the petition and the response, contained in Rules 809.62 (2) and (3).
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AmendedRule 809.62 (3m) (applaces the permissive “may” with the mandaton809.64 Rule (Reconsideration). A party may seek recen
“shall” to clarify that a petitiorfor cross—review is mandatory if the respondent seeks; ; ; e :
to reverse, vacate, or modify an adverse decision of the court of appeals. lglderatlomf the judgment or opinion Of the supreme court by fil

Amended Rule 809.62 (3m) also clarifies when a respondent must raise an isB@a motion undes.809.14for reconsideration within 20 days

in a petition for cross-reviewather than raising the issue in a response to the petitigifter the date of the decision of the supreme court.

or merely aguing it in the brief.Compae State vScheidell227 Ws. 2d 285 288 : . .

n.1,595 N.W2d 661(1999) (respondent cannogae issue raised below unless theN oHIOS(t)E%IZI ZS()%'):I_ \?\}I g’édgﬁjg’ @s.zzdxﬂllm(lgm),l%l €. 39G:.252 Sup. Ct. Order

'f?gwaszrglgig |2nggeg%o:gfat)l;\‘c\r;\)[gz—é%\&ei%yg;tr(], et.g., Iun the Intlmsf qft.:]artme L'i- judicial Council Corﬁmittee’é Note 1978Ru|e 809.64 replaces former Rules
is. -33; . noting “general rule” that a peti - © f ; A >

tion for cross-review is not necessary to defend a judgment on any ; 251.65,251.67 t0251.69, which provided for motions for rehearing. The necessity

f g ; & for the filing of briefs on a motion for reconsideration as required by former Rule
raised), Compluiatm_g these matters ?re hog?mgs that afpartyhmay not Fémon| 51.67is eliminated. The matter will be considered on the motion and supporting and
rsc-:;\gé\(/v(g;gicl)lsoszrlzv%v;n)‘ I2tdr eil%eév‘fzgszas%o,\rlawgdo ztf(olnggz?;om the court of appea dpposingmemoranda as with any other motion. The term “reconsideration” is used

Rulé 809.62 ’(3m) (b):iarifies that a{ res . ’ " Sr_atherthan rehearing because in a case decided without gtehantthere has been

: " P pondent need not file a petition for cros no initial hearing. [Re Order ffctive July 1, 1978]
review to raise alternative issues or grounds in suppositer (1) the court of Judicial Cour?éil Note, 2001: This se%:ltio’n has been changed to specify that the
aPpeaIsulltlri?atte resulft or (ZL?JLtjd%Tem Iefa.v%rabtleir:han thagtgk;anted by the gountime limit for filing motions for reconsideration of supreme court opiniorcalsu
of appeals but more favorable to the respondent than might be giantieel pe = or )
tioner. Any such alternative grounds fofiahance or lesser relief should, however E"tgggg]m the date, not the filing, of the decision. [Re Order No. 00-fé2tife July
beidentified in the response. SRales 809.62 (3) (d), (3) (e) and (6). )

AmendedRule 809.6pz (3m) (c) clarifies that z(i ,)Jér&/ c()p)pg)s)ing a [(Je)tition for cross—A supreme court order denyingetition to review a court of appeals decision was
reviewhas the same rights and obligations as a respondent under Rule 809.62 (fgjthera judgment nor an opinion. Archdiocese of Milwaukedilwaukee 91 Wis.

New Rule 809.62 (4m) is created to permit a combined document when a pat€625 284 N.W2d 29(1979). . . ) .
electshoth torespond to the petition for review and to submit a petition for cross—A motion mailed within the 20-day period, but received after the period expired,
review. The content and formatquirements of the combined document are similawasnot timely and did not merit exemption from the time requirement. Lobermeier
to the requirements for a combined brief of respondent and cross—appellant found eneral €lephone Co. of Wconsin, 120 Ws. 2d 419355 N.W2d 531(1984).
s.809.19 (6) (b) 2.

Thelast sentence of Rule 809.62 (6) is new and is intended to preserve, for review
by the court of appeals following remand, any issue raised at the court of appeals but SUBCHAPTERVII
notdecided by that court or by the supreme court on reWeninstance, after a civil
jury verdict, an insured party might appeal issues relating to liability and damages.

Theinsurer might appeal issues relating to coverage and damages. |If the court of ORIGINAL JURISDICTION PROCEDURE
appealgeverses on the liability issue, without deciding the coverage and damages

issuesand the supreme coutcepts review on the liability issue grdynended Rule IN SUPREME COUR

809.62(6) preserves the damage and coverage issues raised in the court of appeals

andidentified in the petition or response for consideration by the court of appeals L .

lowing remand and remittitur from the supreme court. Remand of a preserved is@b.gjo Rule (Original action). (1) A person mayequest
‘[,l\g" goéocf\lur i(f)gheoiugetme gOWﬂeCiiiogog?]defS the issue moot or of fiecef  the supreme court to take jurisdiction of an original actioffilby

e Order No. 08— ctive January 1, i it ;

NOTE: Sup. Ct. Order No.08-15and 08-182009 Wi 4 states “The folowing 19 & Petition which may be supported by a memorandum. The
Commentto Wis. Stat. §§ (Rule) 809.62 (4) is not adopted but will be published Petitionmust contain all of the following:
aﬂg may bef;ggg“?ﬁ fOfI gut'da_nce in 'ntferpet'tqg af;d applying the statute.” (a) A statement of the issues presented by the controversy

omment, : The electronic copy of a petition for revieesponse, or appen .
dix is in addition to and not a replacement for the peppies required under this rule. (b) A statement of the facts necessary to an understanding of
Thefiling requirements satisfied only when the requisite number of paper copies thie issues.
filed; the transmittal of an electronic cogges not satisfy requirements for a timely .
filing. A petition for reviewshall be physically received in the clerkifice within (c) A statement of the relief sought.
30days of the datef the decision of the court of appeals to invoke this eagpel (d) A statement of the reasons why the court should take juris
latejurisdiction. St. Johrs Home vContinental Casualty Col50 Ws. 2d 37441 diction
N.W.2d 219(1989), per curiam. [Re Order No. 08-15 and 08-fekt¥e July 1, ' .
2009] (2) Thecourt may deny the petition or may order the respon
The supreme court has powtr entertain petitions filed by the state in criminaldentto respond and may order oragament on the question of

cases.State vBarrett,89 Ws. 2d 367280 N.W2d 114 (1979). . P PR )
If the court of appeals reverseslefendans’ conviction on grounds of indisf taklng orlglnal Ju“Sd'Ctlon' The reSpondent shall file a response,

ciencyof evidence, the double jeopardy clause does not bar the supreme court MRiCh may be supported by a memorandum, within 14 days after

reviewingthe case. State Bowden93 Ws. 2d 574288 N.W2d 139(1980). the service of the order

“Decision” under sub. (1) [now sub. (1g)] means the result, dispositionandate ; ; i
reachedy court, nothe opinion. Neely.\State89 Ws. 2d 755279 N.w2d 255 (3) T,he court, upon a consideration of the petltlon, respon;se,
(1979). supportingmemoranda angigument, may grant or deny the peti

Thesupreme court will not order a new trial if the majority concludes thatitheretion. The court, if it grants the petition, may establish a schedule

prejudicial error but there is no majority with respect to a particular. éivtinority ; i i fecimn ; _
vote pooling” is rejected. State Gustafsonl121 Ws. 2d 459359 N.W2d 920 mgﬁtleadlng, briefing and submissierith or without oral agu

(1985).
Petitionsfor review must be filed by 5:00 p.m. on the 30th day following the filing History: Sup. Ct. OrdeB3 Ws. 2d xiii (1978);1995 a. 225Sup. Ct. Order No.

of the court of appeals decision. St. JahRlome v Continental Casualty Ca50 0-02 2001 WI 39, 242 \Ig. 2d xxvii.

Wis. 2d 37 441 N.w2d 219(1989), per curiam. Judicial Council Note, 2001: The time limit in sub. (2) was changed from 10 to
Citationto an unpublished court of appeals decision to show conflict between dié days. Please see the comment to s. 808.070fRer No. 00-02 édctive July

tricts for purposes of sub. (1) (d) [now sub. (1r) (d@propriate. State tigginbe 1, 2001]

tham,162 Wis. 2d 978471 N.W2d 24(1991).

i Issues before th%court arbe issudes presented in tne Zetition_for r?vrifzw and noB08.71 Rule (Supervisory writ). A person may request the
iscreteaiguments that may be made, pro or con, in the disposition of the issue. ise i i inrisdicti

v vveber?64 W 2d 7883’76 N Vi2d 567(1991)_ P Séfﬂ‘artﬁmg:gurt to ex_t(ajmsetzhlts s.upetrt\{lsory jurlsdlctlt?ndovber ?rcourt
Togethers. 809.324) and 977.05 (4) (j) create a statutdmyt not constitutional, an . e Ju_ ge presiding _erem other person or 0 y Dy nling

right to counsel in petitions for revieyrovided counsel does not determine thed petition in accordance with 809.51 A persorseeking a super

appealto be without merit. If counsel fails to timely file a petition for reviéve yisory writ from the supreme court shall first file a petition for a

defendantmay petition for a writ of habeas corpus and the supreme court has ; s f
powerto allow late filing. Schmelzer. WMurphy, 201 Ws. 2d 246548 N.W2d 45 pervisory writ in the court of appeals unde@d.51unless it

(1996),95-1096 is impractical to seek the writ the court of appeals. A petition
The 30-day deadline for receipt of a petition for review is tolled on the date ”Pﬁtthesupreme court shall show Why it was impractical to seek the

apro se prisoner delivers a correctly addressed petition to the proper prisorauthori.. - . i " .

tiesfor mailing. State ex rel. Nichols Litscher 2001 WI 1.9, 247 Ws. 2d 1013 Wit in the court of appeals df a petition had been filed in the

635N.W.2d 29200-0853 See also, Brown Bradley2003 WI 14259 Wis. 2d 630 court of appeals, the disposition made and reagven by the

658N.W.2d 427 01-3324 courtof appeals.

Discretionaryreview by the Wsconsin supremeourt. Wison and Pokrass. WBB History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi
Feb.1_9_83. ) ) (1981);1981 c. 39Gs.252

Petitions for review by the &tonsin supreme court. 1979 WLR7B. Judicial Council Committee’s Note, 1981 The supreme court will not exercise

its supervisory jurisdiction where there is an adequate alternative retdatdss the

809.63 Rule (Procedure in supreme court) When the courtof appeals is itself the object of the supervisory writ, usually there is an adequate
. T : . glternativeremedy of applying to the court of appeals under Rule 809.5théor
supremecourt takes jurisdiction of an appeal or other proceedingervisorywrit. The amendment to Rule 809.71 establishes that before a person

therules governing procedures in ttaurt of appeals are applica may request the supreme court to exerdisesupervisory jurisdiction, the person
ble to proceedings in the supreme cantess otherwise ordered mustfirst seek the supervisory writ in the court of appeals, unless to do so is impracti
. g cal. Following the decision of the court of appeals, the amendment does not preclude
by the supreme court in a particular case. the supreme court from considering a petition for review under Rule 809.62 or a peti
History: Sup. Ct. Order83 Wis. 2d xiii (1978). tion for supervisory writ under Rule 809.71, depending upon the circumstamtes

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20285
http://docs.legis.wisconsin.gov/document/courts/595%20N.W.2d%20661
http://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20218
http://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%2056
http://docs.legis.wisconsin.gov/document/courts/213%20Wis.%202d%20488
http://docs.legis.wisconsin.gov/document/courts/570%20N.W.2d%2044
http://docs.legis.wisconsin.gov/document/sco/08-15
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%204
http://docs.legis.wisconsin.gov/document/courts/150%20Wis.%202d%2037
http://docs.legis.wisconsin.gov/document/courts/441%20N.W.2d%20219
http://docs.legis.wisconsin.gov/document/courts/441%20N.W.2d%20219
http://docs.legis.wisconsin.gov/document/courts/89%20Wis.%202d%20367
http://docs.legis.wisconsin.gov/document/courts/280%20N.W.2d%20114
http://docs.legis.wisconsin.gov/document/courts/93%20Wis.%202d%20574
http://docs.legis.wisconsin.gov/document/courts/288%20N.W.2d%20139
http://docs.legis.wisconsin.gov/document/courts/89%20Wis.%202d%20755
http://docs.legis.wisconsin.gov/document/courts/279%20N.W.2d%20255
http://docs.legis.wisconsin.gov/document/courts/121%20Wis.%202d%20459
http://docs.legis.wisconsin.gov/document/courts/359%20N.W.2d%20920
http://docs.legis.wisconsin.gov/document/courts/150%20Wis.%202d%2037
http://docs.legis.wisconsin.gov/document/courts/150%20Wis.%202d%2037
http://docs.legis.wisconsin.gov/document/courts/441%20N.W.2d%20219
http://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20978
http://docs.legis.wisconsin.gov/document/courts/471%20N.W.2d%2024
http://docs.legis.wisconsin.gov/document/courts/164%20Wis.%202d%20788
http://docs.legis.wisconsin.gov/document/courts/476%20N.W.2d%20867
http://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20246
http://docs.legis.wisconsin.gov/document/courts/548%20N.W.2d%2045
http://docs.legis.wisconsin.gov/document/wisupremecourt/95-1096
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20119
http://docs.legis.wisconsin.gov/document/courts/247%20Wis.%202d%201013
http://docs.legis.wisconsin.gov/document/courts/635%20N.W.2d%20292
http://docs.legis.wisconsin.gov/document/wisupremecourt/00-0853
http://docs.legis.wisconsin.gov/document/courts/2003%20WI%2014
http://docs.legis.wisconsin.gov/document/courts/259%20Wis.%202d%20630
http://docs.legis.wisconsin.gov/document/courts/658%20N.W.2d%20427
http://docs.legis.wisconsin.gov/document/wisupremecourt/01-3324
http://docs.legis.wisconsin.gov/document/statutes/2013/809.14
http://docs.legis.wisconsin.gov/document/acts/1981/390
http://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252
http://docs.legis.wisconsin.gov/document/sco/00-02
http://docs.legis.wisconsin.gov/document/courts/91%20Wis.%202d%20625
http://docs.legis.wisconsin.gov/document/courts/91%20Wis.%202d%20625
http://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%2029
http://docs.legis.wisconsin.gov/document/courts/120%20Wis.%202d%20419
http://docs.legis.wisconsin.gov/document/courts/355%20N.W.2d%20531
http://docs.legis.wisconsin.gov/document/acts/1995/225
http://docs.legis.wisconsin.gov/document/sco/00-02
http://docs.legis.wisconsin.gov/document/statutes/2013/809.51
http://docs.legis.wisconsin.gov/document/statutes/2013/809.51
http://docs.legis.wisconsin.gov/document/acts/1981/390
http://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252

29 Updated 13-14Wis. Stats. Database RULES OF APPELLATE PROCEDURE 809.80

the petitionets ability toestablish the respective governing criteria. [Re Ordecef dateand manner by which the document was mailedketivered
tive Jan. 1, 1982] to a 3rd—party commercial carrier

(b) If a certification or dfdavit is appended, the clegkofice
SUBCHAPTERVIII shallconsider the brief or appendix filed on the date of mailing or
delivery set forth in the certification orfafavit. If no certification

or affidavit is appended, the date of filing shall the date on
MISCELLANEOUS PROCEDURES IN COUROF which the brief or appendix is received by the clertfice.

APPEALS AND SUPREME COUR (c) The date shown on a postage meter does not establish that
the document was mailed on that date.

809.80 Rule (Filing and service of papers). (1) A person (5) ELECTRONIC BRIEFS AND NO-MERIT REPORTS. (a) Clerk

shallfile anypaper required to be filed by these rules with the clersview 1. Theclerk shall review the electronic copy of the brief,

of the court unless a @i#rent placeof filing is expressly required no—meritreport, or supplemental no—merit repmridetermine if

or permitted by statute or rule. The clerk of the court is locatedthé electronic document should be accepted for filing.

110 E. Main Street, Madison, Mtonsin 53703. The mailing 2 |f the clerk accepts the electronic copy of the brief, no-

addresdor the clerk of the supreme coartd the court of appeals merit report, or supplemental no-merit report unsieind.1., the

is RO. Box 1688, Madison, &consin 53701-1688. electroniccopy shall be considered transmitted to the court at the
(2) (@) A person shall serve and file a copy of any papéme the original transmission to the electronic filing system was

requiredor authorized undehese rules to be filed in a trial orcomplete. Upon acceptance of the electronic gdhgelectronic

appellatecourt as provided in 801.14 (1) (2), (2m), and(4). filing system shall issue a confirmation with the datd time of

(b) Any paper required or authorized to be served on the stitgoriginal transmission. Theonfirmation receipt shall serve as
in appeals and other proceedings in felony cases in theafourproof of the electronic transmissiamly. The filing date for the
appealsor supreme court shall be served on the attorney gendl@¢umentemainsthe date on which the paper document is filed.
unlessthe district attorney has been authorized und&r&.05(5) 3. If the clerk rejects the electronic copy of the document fol
to represent the state. Any paper required or authorized tol@&ing review under subd.., the filer will receive notification of
servedon the state in appeals and other proceedings in mistlee rejection. The filer may be required to resubmiteletronic
meanorcases decidelly a single court of appeals judge under sopy of the document.

752.31 (2)and(3) shall be served on the district attorndvery (b) Effect of noncomplianceFailure to transmit the electronic

petitionfor review by the supreme court of a decision of the cowbpy of the brief, no-merit report, or supplemental no-merit

of appeals in a misdemeanor case shall be served on the attoragiirton or before the datkat the paper document is filed may

general. resultin the document being considered untimaiythe absence
(3) FiLING oF PAPERS;USEOF MAIL. (a) All filings — general of leave of the court.

rule. Except as provided in par) to (e), filing is not timely g{i}orgdsupigééOrggeéBS VgS'SZd xi&aggm%% & 39%20512 ﬁlugéczt.‘g@er
unlessthe clerkreceives the paper documents within the timgxxv'iis;'Sup).“c(t. Onlor R 08 2062 Wi 130, 256 W, S0t 2005 a. 253Sup.
fixed for filing. Filing may be accomplished by hand deliveryct. Order No.08-15and 08-18, 2009 WI 4, 3Mfs. 2d xxix; Sup. Ct. Order No.
mail, or by courier Filing by facsimile is permitted only as sefl3-10 2014 W1 45, filed 6-27-14, £f1-1-15. . .
forth in s.801.16 Judicial Council Committee’s Note, 1978The prior requiremerdf an afidavit
' ' of service is eliminated. The provision of the Rules of Civil Procedure that the filing
(b) Brief or appendix — general ruleExcept as provided in of a paper is a certification that the paper has been served is adopted. [Ref@rder ef
. i g s : ive July 1, 1978]

par.(c), a b':lef OI: appendpg IS t',m,ely filed if, on or before the laét Judicial Council Note, 1986:Sub. (2) (b) does not change the existing service
day of the time fixed for filing, it is correctly addressed and: rules;it is intended to consolidate and clarify the procedure specified.t59.47 (7),

; ; ; ; ; 5.25(1) and 752.31 (2) and (3). [Re Ordefeefive July 1, 1986]
1 DepOSItEd in the United States mail for de"very to the Clem.]udicial Council Note, 2001:Subsection (1) was amended to providecibreect

k_)y first-class mail, or _Other class of mail that is at least as eXpQQidre_smf the clerk of the supreme court and court of appeals. [Re Ord€ONG2
tious, postage pre—paid; or eﬁecgveJluly 1, 2C|101] ) (3) through (4) § ‘
. . . Judicial Council Note, 2002:Subsections (3) through (4) are newd are taken

2. De"Yeted to a 3rd—party commercial carfiar delivery to largely from the Federal Rules of Appellate Procedure, Rule 25. Under the former

the clerk within 3 calendar days. rules, a brief wasot filed until the clerk physically received it, regardless of when
. . . ... the brief may have been mailed. Because a party outside the Madison area had to
(c) Pro se brief or appendlxcim person confined in INSULUTION gj10w time for postal or courier deliverpriefing periods were often adversely

—special rule A pro se brief or appendix froenperson confined affectedmerely to ensure that a brief was actually received by the clerk before the

i institution is ti i i i iy i xpirationof the filing deadline.
In an Institution |s't|mely filed if the bnef. or ?‘ppe”d'x IS qureCtly Subsection(3) (a) retains the general rule that a document is not filed until it is
addressednd delivered to the proper institution authorities fQgceivedoy the clerk. Filing mape accomplished in person, by mail, or by courier

mailing on or before the last daf the time fixed for filing. A con or corjtwtménn Farrie; Electronic c;ilingdog pte;]pers, other than tfiligg by fggiirfg?%gﬁ dd
: ; ; ; ; i ~Rermittedunless otherwise ordered by the supreme court. See s. . -address
fined persqn who m.@"a prIEf Or.app.endlx. under this SUbseCtloﬂg rules governing facsimile filing. The supreme court and the obagipeals have
shallalso file a certification or &flavit setting forth the date on adoptedocal rules governing facsimile filing. _ _
which the document was delivered to the proper institution However sub. (3) (b) creates a mailbox rule for briefs and appendices oty
thoritiesf ili briefsand appendices, filing will be considered timely if, on or before the deadline,
authoriuesior maifing. the brief or appendix is correctly addressed and either: (a) depositedUimitee
(d) Petition for eview — general ruleExcept as provideith ~ Statesmail for delivery by first-class mail, or other class of mail at least as expedi
" ; o ti : B tious, postage pre—paid, or (b) delivered to a commercial delivery service for delivery
pat (e), a petition for_r_ewew 'S{ t|me|y_f|led ,Only if the_ clerk actu within 3 calendar days. When a brief or appendix is mailed or sent by commercial
ally receives the petition within the time fixed for filing. courier,subsection (4) requires that the party also file a certificatiorfidaeit of
s : 3 . : mailing stating the date and manner of mailing or delivery
i (e) Pro Se petition foreview fD_m pers_on confined in |ns_t+tu Subsectior(3) (c) addressesro se briefs and appendices filed by confined per
tion — special rule The 30—day time limit for the cleskteceipt sons. For confined persons, a brief or appendix wiitimely filed if, on or before
of a pro se petition for review fildaly a person confined in an insti thedeadline, the brief or appendix is correctly addressed and delivered to the proper

L . : institution authorities fomailing. In order for the brief or appendix to be timely filed
tution is tolled on the date that the confined person delivers-a cgersub. (3) (c), a certification orfatavit must be filed stating the date on which

rectly addressed petition to the proper institution authorities faw brief or appendix was deliveredthe proper institution authorities for mailing.

H i ] At 3 Theimportant point is that the pro se confined person must follow the institution rules
dmal!mg, Thefco?]fup]eddperson ST?"halﬁo file a Cemflcagolr.‘ br a(]; gr practices as to outgoing mail — whether they require placing mail in the hands of
avitsetting forth the date on which the petition was delivered &taininstitution authorities, depositing mail in a designated receptacle, or some
the proper institution authorities for mailing. otherprocedure. Sestate exel. Nichols vLitscher2001 WI 1.9 132 n. 6247 Ws.
2d 1013 1028 n. 6635 N.W2d 292
(4) PROOFOF FILING DATE FORBRIEF OR APPENDIX. (&) When Subsectior(3) (d) reiterates the long-standing rule that a petition for refiiesy

a brief or appendix is filed by mail or commercial carrier invith the clerk of the supreme court must actually be received by the clerk on or before

; ™ thelast dayof the filing period. The time limit for filing a petition for review cannot
accordancevith s.809.80 (be)' the attorney or person flllng the be extended. The timely filing of a petition for review is necessaipvoke the

document shall append a certification didavit setting forth the supremecourts appellate jurisdiction. S&érst Wis. Nat'| Bank oMadison vNicho
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laou, 87 Wis. 2d 360274 N.W2d 704(1979). The mailbox rule for briefs and appen or permit an act to bdone after the expiration of the prescribed

dicescreated in sub. (3) (b) does not apply to the filing of a petition for review uncﬁ,:ne

5.809.62. : . . . y .
Subsection(3) (e) expands the coverage of the rule tolling the time limit for the (b) Notwithstanding par(a), the time for filing a noticef

clerk’s receipt of a pro se petition for review from a prisoner ord#ite the prisoner _ ] i i
deliversa correctly addressed petition to the proper prison authorities, as establis@fg(peabr Cross appeal of afinal JUdgment or oragher than in

in State exel. Nichols vLitscher supra to include petitions for review from all pro an appeal under 809.107of a judgment or order that wastered
Segonfinegdper_?oni-_ St;brsiﬁcttri]ond(?;) (€) alio mgsar?guirtfement_for filing gf I%lceraﬁsa result of a petition under 48.415that was filed by a rep
cationor afidavit setting fo e date on which the petition for review was deliver ; ;

to the proper institution authorities for mailing. The important point is that in ord sentativeof the DUbIIC under s48.09 or an appeal under s.
to triggertolling, the pro se confined person must follow the institution rules or pra®09.300r 809.32 may not be enlged.

ticesas to outgoing mail — whether they require placing mail irm#rels of certain (c) The court may not enke the time prescribed for an appeal

institution authorities, depositing mail in a designated receptarcdeme other pro . .
cedure. SeeState exel. Nichols vLitscher supra. [Re Order No. 02-Ogfiective UNders.809.105without theconsent of the minor and her counsel.

January 1, 2003] (d) A copy of any motion to enlge time limitsunder this sub
To avoid potential delayaddress all types of mail to: Clerk of the Court, Suprem - - .
Courtof Wisconsin, PO. Box 1688 Madison, Wi 53701, Gundersostate106 | sectionshall be served on the clerk of circuit court.

is. . . . ithstanding paxa), i r filin jon for
Wis. 2d 61, 318 N.W2d 779(1982) e) Notwithstand the time for filing a motion fo
L reconsideratiounder s809.24may not be enlged.
809.81 Rule (Form of papers). A paper filed in the court wistory: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi
mustconform to the following requirements unless expressly pr\(/iv%%)d;l%} Cs 39%3562 d199,\% 5-22855%%2 Cvt\'/ |Of2d§r2'}‘,?€§°22d 29012(\)/3[539,229432
. : : . is. 2d xxvii; Sup. Ct. Order - X . 2d xiii; a.
vided otherwise in thesle rules: Judicial Council Committee’s Note, 1978Sub. (1). The provisions of the Rules
(1) Sze. 8-1/2 x 1 inches. of ck:)iIV“ Proceld.urefas to clomkpUFatiqfn of time are adopted for apfeai®id any
. P roblemsresulting from a lack of uniformity
(2) NumBkeR oF copiEs. Five copies in the court of appeals, g Sub.(2) continues the first sentence of former Rule 251.45. It eliminates the second
copiesin the supreme court, and 3 copies of a motion filed unden Leanmlffﬂ;wat Rule p,ernzjitting the,attorrfneys l?srq SEpulatiqn to exte?d hthe timegor fil
i i i ing briefs if theextension does not interfere with the assignment of the case because
.S' 809.14in the court of appeals If.the a}ppealother proceEdmg this procedure interferes with the ability of the court to monitor cases pending before
is one of the types of cases specified if&2.31 (2) it and because it is not always certain when a case wilhtsn assignment. The
i i premeCourt considers that deadlines as to briefs and other actions in the court
. 3) STYLE' Produced using either a monospaced or a p{Opéﬁouldhave priority oveall matters except previously scheduled trials in circuit and
tional serif font. countycourts and deadlines set by a federal court.” Requesistéarsions are not,
— i ini consequentlyjlooked upon with favor by the court. [Re Orddeetive July 1, 1978]
(4) S'.DACWG AN.D MARGINS. Double fSpaCEd with a minimum Judicial Council Committee’s Note, 1981:Sub. (2)is amended to permit the
of a 1.5 inch main on each of the 4 sides. courtof appeals to extend the time for filing a notice of appeal or cross-appeal in
i 1 appealsunder Rules 809.30 and 809 (), which cover criminal appeals and post
(5) PAGINATION. Paglnated at tk@ntt_ar of the bott.om mgn. convictionmotions andappeals in ch. 48, 51 and 55 cases. When read with Rules
(6) CopvING PROCESS. Any duplicating or copying processs09.30 and 809.40 (1), the rule was previously ambiguous regarding extensions of
i i i time to file a notice of appeal or cross—appeal in ch. 48, 51 and 55 cases. The amend
thatpmducef.sl' a cleablack image on white pape€arbon copies mentclarifies the rules. Other than appeals under Rules 809.380@mD (1), the
may not be filed. time for filing a notice of appeal or cross—appeal may not be extended. '[Re Order
7) BinpinG. Bound or stapled at the top rgar. effectiveJan. 1, 1982]
( ) P ) P19 Judicial Council Note, 2001: Subsection (2) (d) was created to provide notice to
(8) ConFIDENTIALITY. Every notice of appealr other docu  theclerk of any motion &cting timelimits. Subsection (2) (e) was created to facili
mentthat is filed in the court and that is requitsdaw to be condi  tatecomputation of due dates on petitions for revige Order No. 00-02 fefctive

h N ST uly 1, 2001]
dentialshall refer to individuals only by their first name and thé Thecourt of appeals abused its discretion by ordering cyahaent one day after

first initial of their last name. the petition for a writ was filed and served. State ex rel. Breidfilwaukee County

(9) CAPTIONS. Except as provided in809.81 (8) thecaption Ci[fr?;é%lthvc:‘r?fyzt% ?—:‘ifezn%‘ltr’:‘évgﬁwdelfg?(fﬁ;gg; noticeagpeal under sub. (2) does
of any document shaihclude the full name of each party in th@mtapply to appeals regarding terminations of parental rights under s. 809.167. Glo

circuit court and shall designate each party so as to identify eael. v. State 195 Wis. 2d 268536 N.w2d 396(Ct. App. 1995)95-0315

g i i i i i A claim of inefective assistance of appellate counsel must be brought by a petition
party'sstatus in the circuit court and in the appellate court, if ar}Xr writ of habeas corpus. Utilizing sub. (2) as a substitute for habeas corpus, so as

In thesupreme court, “pej[i_tioner" Sha_” be added_to th_e designgavoid making a substantive determination that a defendant was denidddtieeef
tion of a party filing a petition for reviewThe designation of a assistancef appellate counsel constitutes an erroneous exeraifiscoétion. State

f Ty ; f . Evans2004 WI 84273 Ws. 2d 192682 N.W2d 78402-1869 See also Santana
party responding to a petiticior review shall remain the same a%_ Endicott. 2006 Wi App 13288 Ws. 2d 707709 N.W2d 515 05-0332
in the court of appeals. It is unwise and unhelpful to replace the good cause standard for deciding exten
History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi  sion motions under this section with an ifegfive assistance of counsaalysis
(1981); Sup. Ct. Order Nd3-18 179 Wis. 2dxxi; Sup. Ct. Order N@3-2Q 179  underEvanswhen deciding requests for extensions of time to file notices of intent
Wis. 2d xxv; Sup. Ct. Order N6O—02 2001 WI 39, 242 \i§. 2d xxvii; Sup. Ct. Order to pursue postconviction relief. StateQuackenbust2005 WI App 2278 Ws. 2d
No.02-01 2002 WI 120, 255 . 2d xiii. 611, 692 N.W2d 34Q XX-02-0489. ) _
Judicial Council Committee’s Note, 1978:The 8-1/2 x 1 letter size paper is  Thewrit of habeas corpus may be used in the court of appeals to seek relief from
adoptedas the standard size for all paperbediled in the Court of Appeals in place @ termination of parental rights (TPR) even though tfeeme restraint of liberty of
of using both 8-1/2 x 14 and 8-1/2 k. 1A standard size paper simplifies recordsthe petitioner when appellate counsel failed to appeal before the deadlinder
managementThere is a national trend away from legal size pajiee Order dec-  Sub.(2) (b), the time for filing an appeal of a TPR may not be getawhen the peti
tive July 1, 1978] tion was filed by someone other than a representative of the public. If the court was
Judicial Council Committee’s Note, 1981Sub. (2) ismended to clarify that an MOt able'ltlo recoghnlze the petltlolr‘uanght ltqo ralfsenleff?%t‘lven%ss of COURSEL g;e %e“
original must be filed with the 4 copies in the court of appealsith the 8 copies tionerwill never have an appeal through no fault of his or her own. Amy Bavi
ko stpreme court. [Re Ordefastive Jan 1. 1982) PP PIES & 2013 Wi App 83348 Ws. 2d 593834 N.W2d 432 13-0731

Judicial Council Note, 2001: Subsection (2) was amended to eliminate the dis
tinction between “original” and “copybecause current technology produces copie809.83 Rule (Penalties for delay or noncompliance

of quality as good as the original. Subsectiorrégires that only the first name and,, ; .
lastinitial be used in all documents in confidential cases. [Re Mfde®0—02 dec- with rules). (1) DELAY; EXTRA COSTSAND DAMAGES. (a) Ifthe

tive July 1, 2001] courtfinds that an appeal was taken for the purpose of diélay
Judicial Council Note, 2002:Subsection (9) is created to clarify titet same cap  may award any of the following:

tion should be used on all documents filed in an appelie, and specifies that eap 1. Doubl t

tion. Captions on pleadings and other documents filed pursuant to this rotesie - Double costs.

tentwith the current s. 809.19 (9) requirement governing captions on briefs. [Re 2 A penalty in addition to interest not exceeding 10% on the

OrderNo. 02-01 ekctive January 1, 2003] amountof the judgment difmed

809.82 Rule (Computation and enlargement of time). 3. Damages occasioned by the delay
(1) CompuTaTiON. In computing any period of time prescribed by 4. Reasonable attorney fees.
theserules, the provisions of 801.15 (1)and(5) apply (b) A motion for costs, penalties, damages and fees tinider

(2) ENLARGEMENT OR REDUCTION OF TIME. (a) Except as pro sqbsectiorshall be filed no .Iatgr than the filing of the respondent’
vided in this subsection, the court upits own motion or upon brief or, if a cross—appeal is filed, the cross—responddmntef.
goodcause shown by motion, may eglwor reduce the time pre  (2) NONCOMPLIANCEWITH RULES. Failure of a person to cem
scribedby these rules or court order for doing any act, or waiydy with a court order or with a requirement of these rudser
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than the timely filing of a notice afppealor cross—appeal, doesothercases inlenying a motion and dismissing the appeal. St&enythe225 Ws.

' Ting of 20456 592 N.W2d 628(1999),97-3191
not affect the jurisdiction of the court over the appeal but I%dThecourt of appeals may not grant summary reversal of a circuit court order on

groundsfor dismissal of the appeal, summary reversal, striking efpealasa sanction without a finding of bad faith, egregious conduct, or a litgant’
apaper imposition ofa penalty or costs arparty or counsel, or gge;néjlonﬂ%rgf the appeal. Raz Brown,2003 WI 29260 Ws. 2d 614660N.W.2d
otheraction as the court considers appropriate. '

History: Sup. Ct. Ordei83 Ws. 2d xiii (1978); Sup. Ct. Ordet51 Ws. 2d xvii  809.84 Rule (Applicability of rules  of civil procedure).

(1989);1995 a. 225Sup. Ct. Order NdD0-02 2001 WI 39, 242 \ig. 2d xxvii. B -
Judicial Council Committee’s Note, 1978Former ss. 251.22, 251.23, 251.51,An appeal to the courtis govemed by the rules of DMbedure

251.56.251.57, 251.73, 251.75, 251.77, 251.81, 251.82, 251.85 and 2shee, @S to all matters not covered by these rules unless the circum

ing for specific penalties for delay and for certain rule violatiareveplaced. Inthe Stance®f the appeal or theontext of the rule of civil procedure

eventof arule violation, the court is authorized to take such action as it considggquiresa contrary result.

appropriate.If the court finds an appeal was taken for purposes of,dietay impose ) .

oneor more of the four types of penalties specified in sub. (1). [Re Orfgetie¢ History: Sup. Ct. Order83 Ws. 2d xiii (1978).

July 1, 1978] . .
Judicial Council Note, 2001: Subsection (2) ishanged to allow appellate courts 809.85 Rule (C_:ounsel to Comlnue)'_ An attorney appointed

to sanction parties who violate court orders. [Re Order No. 0046gtige July 1, DY @ lower court in a case or proceedipgpealed to the court shall

2001] continueto act in the same capacity in the caumtil the court
Theuntimely service of a petition filed under s. 808.10 does feattgfirisdiction,  relievesthe attorney

butthe opposing party may mote dismiss under s. 809.83 (2). StatRkone94 ; . .
Wis. 2d 682 288 N.W2d 862(1980). History: Sup. Ct. Orde83 Wis. 2d xiii (1978); Sup. COrder 151 Ws. 2d xxv

1989).

Summaryreversal of a dismissal order as a sanction under sub. (2) entitted fiaudiial Gouncil Committee's Note, 1078Rule 809,85 continues formBule
plaintiffs to a trial withoutconsideration of the issue that resulted in the dismissats1.88. [Re Order g&ctive July 1, 1978]
Stateex rel. Blackdeer.viown of Levis,176 Ws. 2d 252N.W.2d (Ct. App.1993). Judicial Council Note, 1990:See ss. 48.235 (7), 767.045 (5) and 880.331 (7).

To dismiss an appeahder sub. (2), there must be demonstrated egregious condudh this section, “the court” means the court of appe@lace a timely notice of
or bad faith on the party'or attorneys part. In certain cases attorney bad faith mayappeal is filed, the court of appeals gains jurisdiction ovecaiseand the circuit
be imputed to the partput the attorney conduct should involve aenditigation.  courtno longerhas jurisdiction to remove court appointed counsel. Roberta Jo W
It was improper to consider an attorreeyepeated requests for time extensions v. Leroy W 218 Ws. 2d 225578 N.W2d 185(1998),96-2753
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